SENATE OF PAKISTAN

~ SENATE DEBATES
Monday, August 31, 1998

T’l&eAv-Se1idt§§; of Pakistan® met. in the Senate Hall: (Parliament House)
Islamabad, at thirty minutes past five in the evening with Mr. Presiding Officer

(Sye_d Iqbal Haider) in the Chair.

Recitation fromithe Holy Quran
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Mian Raza Rabbani: Mr. Chairman, I would like to draw your
attention' to the fact that this Government has once again flouted the orders of the
Supreme  Court 'of: Pakistan and living true to its tradition of paying scant or no
rgspect to the Superior Judiciary by first launching a physical assault on it and then
by repeatedly not honouring the orders passed by the Supreme Court - Senator
Asif Ali Zardari has not been éroduced in the Senate today. I would draw your
» attention, sir, td the fact that the Supreme Court of Pakistan on the 28th of August,
”1998 passed an ox;der that Senaior Zardari is to be produced and I would readi‘the
Voperative part which is just four or five lines of the order -which.is paragraph 5;
"On .thé parity of circumstances and existence of identical position, we grant him
the samé relief 4s was grantéd to him earlier by this Court. We, th%:refore, direct fhe
respondent ,'itﬁat is, the Federal Government, to make all necessary arrangements
for allowing the ‘b;etiﬁi)riér to attend the current session, that is, this session,
current- session provided the proceedings of the court are not affected which shall
have certainly precedenice. Now, sir; this is a clear cut order of the Supreme Court
of Pakistan and this Government living trie to its tradition of flouting the orders of
the Supreme Court has today committed contempt” of court. by - not - producing
Sgllatq; Asif Ali Zardari in accordance with that order. I would like to draw your

attention to this..........
Mr. Presiding Officer: Let me enquire from Raja Sahib,
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giving to Parliament that anybody can walk in willy- nilly? Why the Government




is quite on this?
Mr. Presiding Officer: The lady is from the Senate Security Staff

and I have already directed the Secretary that he should take appropriate action

for this violation.-

Mrs. Tehmina Doltana: Mr. Chairman, I would: like to clarify
something ,it was just a surprise to me when the lady walked in, I asked Raja
Sahib, I said who is she and he asked me the same question. She came and said

that I want to see you. I said later on, not now. = S
! _a‘..u;lizl:,djom_/f:‘.b’l' Jé}lﬁ/’ Az
Mrs. Tehmina Doltana: It was a surprise for me. If I am saying
something , why should I say something which is not correct. I asked Raja Sahib
and I did feel quite odd"’\yhcn she was walking in and I did not even know that
she wanted to speak to me. She walked in, she said something in my ear and she

went there, why should I say what is fiot correct? - S e b

Mian Raza Rabbani: Sir, we have absolutely no intention. of
calling into -question the statement of the Minister but‘Very serious matter” arises
from the statement of the honourable Minister. The honourable Minister did ot
even know who that ladv is and that ladv walked into the House like this. This
clearly reflects the lack of security being provided by this Government , not only
outside ‘Parliament but inside Parliament. Sir, we were hearing of bomb attacks,
assassination attack outside of Parliament. Now if any person , whom the
honourable Minister does not even know, if anyone can walk into the House like
this , this reflects on the law and order situation in the country that anybody can

walk into the Senate. like this. This purely reflects on how - seriously ' this




Government is taking the question of law and order.

. Syed Igbal Haider: No, I can not possibly disagree with your
sentiments-but. the greater irony is that she belongs to the Senate Security Staff,
it is a greater irony, so that is a lapse and I have directed the Secretary to take

appropriate action acamst the lady. Yes, Dr. Abdul Hayee.
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Mr. Presiding Officer: Fifteen cruise missiles; you say?
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In fact, I discussed with Igbal Haider just now, unfortunately, I think the Interior

Minister is not here and the Interior Secretary is not here, but I am told that Raja

- Sahib. is trying to get in touch with them. So, may be we will get some answer. I
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Mla.n Raza "-Rabb_ani:,_,SQ , sir, 1 am sommy. to_say, but this then

exhibits double standard. Sir, this exhibits that you have a personal prejudice

P ST & o

with Peoples Party.

LT @on T B
but it was broyght to my notice by some. people that the Supreme Court has

passed an order.......

ARSE R AR T T I A

Mian Raza Rabbani: Sir, why did not you take notice of Asif Ali

L5

Zardari for so ;11a11y days. For so many n}qnthS Asif Ali Zardari was asking you,
the Peoples Partv was askma to 1ssue a productlon order S . = ”
ul:ft Lf S -y /4.;’ & IS Jl ...«f fa_doublestandard !,ub?

Vw;/r S L Qs

Da they have any lesser privilege than any other Senator'?

Mr. Chairman: There are no double standards. I have passed order
only after:I was informed that the Supreme Court has passed this order, I thought

in the parity: of reasoning, I should pass an order. .
dae2s Vb e RS, 5 ' VBN (§3]

Mian Raza Rabbani:: Sir, on a parity of reasoning, then why did

28




not you pass order for him this time? We ask you. 1 requested you that the
Supreme Court has already passed orders for him, why don't you pass the orders
in the meantime. But you said, "No. I can't do it". Then how you have done it

so?
Mr. Chairman: Because the Supreme Court has done it. I have not

done it.

Mian Raza Rabbani: Sir, Supreme Court has donme it for Asif
Zardari, it has not donme it for Islamuddin Shaikh. How can you use your

discretion for one and withhold your discretion for the other?

Mr . Chairman: No discretion. I have done it only because the

Supreme Court order was conveyed to me......
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Mr. Chairman: OK. that finishes the point of order.
Mian Raza Rabbani: Sir, that finishes the point of order.

Mr. Chairman: Mr. Raza Rabbani please sit down, I am sorry, when I
say that the point of order is disposed of, I think minimum: courtesy demands
you to sit down.

Please Raza Sahib, -wrle ($21 oAz (5 -&k dr £ -1 A 4;/

please sit down. I think, please sit down I have said that the point of order

S L Ut &) A 23 siiting in the court u‘j &’ / accuse é. 7! stands dlSpOSCdOf
Raza sah1b please sit down 1 reguest you, please sit down I t}unk the 5 U’/

-l dyl J w7 (§-decorum of the House dema.nds please sit down.
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Mr. Chaifman: No, no, let me give you history. S
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Mr. Chairman: It can be wrong, it can be right, I may be.wrong.
Rashdi

I'may be wrong <~ U..W Jie—r' fw J{ &> Sahib I don't claim to be,
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conclusion of the argument on that matter, so, “that you can nnall\ take a
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JL ‘,{ébéi)éj ,,7; L e 5.6, »17 S osi &3 J e .,,7 < " decision.
SES ol Sl s
. On the basis of the last order passed by:the Supreme Court, if you could kindly
‘ pass an iterim order of production for Senator: Mr:iZardari to come and then hear
the arguments and come to whatever final conclusion you come to, that is entirely
your prerogative, you can come to whatever final conclusion you feel is in
accordance with the Law and the Rules but you said that I can not do that.
e fE

Now you are again- saying that after the orders of production of Senator Zardari

were passed by the Supreme Court you thought that as a question of parity you

would issue the orders of production .
Mr. Chairman: Without going into merit.

Mian Raza Rabbani: Without going into merit you would issue the

orders. Sir;.you had already issued orders of Senator Islam-ud-Din Sheikh. But. sir

, 1 am just pointing out that Senators belonging to the Pakistan Peoples Party or

Senators belonging to the Opposition have no less a right and have no less a

privilege.

Mr_ Chairman® All senators have equal rights. I have respect for all

of them.

~ Mian Raza Rabbani: But sir, here unfortunately, you have

exhibited double standard.
s G P T LR
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L T ooLaw Minister S U o T e
and llé \gvill presents his case. Now he :is present there. I don't see, what is now
holding this House from having his opinion and giving you the choice to finally
and conclusively decide the matter. Because sir, this has been hanging for such
a long time. Sir, you discharge your responsibility and it is your discretion. If
you vdon‘t want him to come into the House, it is up to you. But then the people
will also have an opinion about your judgement whether it was judicious or not.

E irsi of all, I would request you to have his opinion. He is there.

Mr. Chairman: I think it is a good suggestion and I am grateful to
you.
st s Moo L P o Jib1
Mr. Khalid Anwar: Sir, ten to fifteen minutes.
Mr Chairman: Let finish him first
Srdgifdie ol brobt ey acif eyt Sfu s
Loyl T £ 4 s lethim finish first. € Uf o o w0 £ 1
‘ Clo o 7 (- Ll srconclude
Mr. Khalid Anwar: Sir, there are more than one aspects for ’this'
case and 1 have taﬁcen your cognizance of the objection raised by Seﬁaior Raza
Rabbani that double standard is being applied. I don't think that is factually
correct. I will be seeking to assist you on that aspect of the matter to go through.
I think, the order that you had passed in relation to Senator Islam-ud-Din Sheikh
is completely consistent with the two Supreme Court orders in the field. Both

rclating to Senator Asif Ali Zardari, that is one of the aspects that I will be

seeking to assist you on at a later stage of my submission. May I first lay the
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foundation for the arguments. Sir, this is Rule 72(a). You are, of course, familiar
with this and with your leave I try to read it out once again for the benefit of
honourable Senators on both sid.es. This is how it reads: "The Chairman or
Chairman of a committee may summon a member in custody on the charge of any
offence, wunder any law relating to preventive detention to attend a sitting or
sittings of Senate or meeting of a committee of which he is a member, if he
considers his presence necessary. Now this rule falls into various distinct on
factual categories.

The first is the word used here is "may". Now it is clear this is a word
which has a connotation of discretion. So, this is undeniable prerogative of the
Chairman. He may exercise it in a given case. He may not exercise it. It is not a
mandatory rule and since this rule 72(a) was introduced on 10th May, 1994 while
the Peoples Party was in power, it therefore, reflec.ts the consensus of the House.
The consensus being this that the mere fact that a member is under detention or
is"in custody does not necessarily mean as a mandatory requirement of law that
the Chairman must pass such an order. Both sides agreed that there should be a
discretion. The discretion should vest in the Chairman and this is the rule which
reflects that consensus.

So, I do not think it would be right for honourable members to. suggest
that in the case of Senator Asif Ali Zardari, there is'a mandatory duty cast on the
Chairman. What I think would be right is that the Chairman is under a duty, he
is under obligation to apply his mind to the facts of any give and takes. -

The Chairman must decide and I wholly agree that theChairman must
decide on fair and equitable cases. I do not think that this law ‘contemplates  that

there should be any discrimination. Certainly , the right of any member of the
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opposition to" be produced should be or to be treated as sacrosanct, as important
as the right of any member of the treasury benches. That is the first important
point I needed to make. -

“* The second is sir, the rule and I do not know who the draftsman of the
rules was, makes it clear that-the power is intended to be exercised , not in a general
manner but in relation to a specific sitting'. The rule says," to attend a sitting or
sittings" which means that ‘in' the facts of any given days, the rule does not
contemplate the passing of a general order, for example that a certain-Senator is
under detention, he should be produced on each and every sitting, No. The rule
contemplates in direct, clear ‘and lucid language- that in relation to-every sitting
there ought to be an ‘application of mind by the Chairman and then the Chairman
should pass an order. This is the second aspect of the rule. * -

The third -, to attend ‘a sitting or sittings of the Senate or meeting of a
committee of which he is a member, if he considers his presence necessary. Now
this is the third qualification of the power conferred -on the Chairman. The
Chairmman' must “fori’ an” opinion, what is the content of that opinion, that the
presence of the member is necessary. Now the word 'necessary' has a-distinct legal
com"wtation . We normally use it as contra-distingnished from- the concept
of desirable, that is one concept. So, it could be, for example, desirable or
necessary. In this case, the Senate, by consensus decided that the power of the
Chairman should ‘be exercised only when ‘the Chairman came to the conclusion
that this was necessary.

Tna' broader context it'is certairily true that every member should be
present, I think that is desirable and certainly as- a general proposition, I would

accede to that statement that it is certainly desirable that all members should be-.
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given opportunity to participate, to lend their wisdom , to make it part of the
collective wisdom of the House and for reasons best known to the members at
that time and I was not a member at that time.

The rule makers , that is to say that the august body thought it fit and
proper that the power should only be exercised , in circumstances in which the
Chairman came to the unambiguous conclusion that the presence of a member
should be necesary.

Sir, the word 'necessary' is well known, as a word of common usage in
the English language. I have brought with me an extract from Standard Lexicon
that is to say the Oxford dictionary and this defines the word. ‘necessary ' as
meaning , requisite, essential, requiring to be done. So, the key concept here is it
ought to be essential , unlesg it is essential this power 13 not to be exercised.
Another extraordinary aspect and I confess and I read it with some surprise is
this that if, for example , I was the drattsman of this rule , I would have put it at
amongst the privileges of the members. I would have drafted it as a right of -the
member. But this House decided otherwise. Instead of saying that it is-the
privilege, it is the right of 4 member to be present, this House decided; "No, it is
not a tight, it is not a privilege, it is a power conferred on the Chairman". If the
matler had ‘been placed on that wider setting that is to say that every member
should have a legal right , a constitutional right to be present (;n each and every
occasion, the interpretation of this rule would have been of a fundamentally
different dimension. It is not sb‘ and I note Sir, that there is a judgement of the
Sindh.High Court directly on this point in relation to the interpretation of Rule
72(a) and in relation to Senator Asif Ali Zardari. It is a lengthy judgement, Sir. I

will confine myself to reading out just a few sentences.- This is what the

37




judgement says: -

- "Here it may also be pointed out that where the Rules of Procedure of
the Senate apply the power to summon an under trial prisoner , shall always.
remain a discretionary power of the authority that is, to say, the Chairman or the
Speaker and like.....". It goes on to say, next: .

"It is only. when, "necessary", and the word, "necessary” has been put
in inverted commas, "that such a power can come to be exercised".  What the
High Court was saying and this was the full bench:

The proposition of law that was being laid down is this.

_Not in any. or -every case but only when the Chairman comes to the
conclusion that the presence of the member is necessary that the power is to_be
exereised..

lastly, but-no less importantly, "In exercising such powers the relevant
functionary- would all' the time ensure. that by virtue of such an exercise the
proceedings- in the relevant: court of law are not unnecessarily delayed let alone
thwart".

.. Now :here, Sir, is.a proposition of the utmost hnporténce for
determination - of ‘this disputed point. The High Court is saying , "Ensure two
things. before vou exercise this power. Fristlv, under no circumstances should
that criminal trial. which is going on , which is proceeding be thwarted. It does
not stop there . After laying this. foundation , the argument is lifted to the
next place which is, it ought also not to be unnecessarily delayed. These are the
cardinal parameters on the basis of which the power is to be exercised and this is
a: judgement in the case of Semator Asif Ali Zardari. Now the immediate

question: which arises is this, what are the criminal proceedings? Unless you
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know that Sir, you cannot apply your mind to the question, how can I ensure
that the criminal proceedings are not unnecessarily delayed.

Now ,before I make a brief reference to some of the criminal proceedings
and unfortunately the Senator is facing more than one set of criminal
proceedings. I think it is also important to stress the fact that one of these
relates to a murder case. It relates to a case of deprivation of life. It is a case in
relation to which an order can be passed, of the most far reaching nature against
the accused Senator. You therefore, Sir have to determine as part of your
prerogative and constitutional duty how important are the proceedings i a
murder case before you take decision as to whether or not issue the order of the
Production of the Senator. Sir, I made an inquiry and I have been informed and
this information has been supplied today , that in criminal reference No.3 of
1998. T believe, I have to memorize, an order has been passed. "Proceedings
against . thc Scnator should continue on.a day to day basis". I am ,infonﬁed_, and
believe that t1us must be correct that such an order has been passed against the
Senator .in Karachi, that the proceedings are to continue on. day to day basis. I
have »further been .informed -that in the Court , in more than one set of
proceedings of the pending cases, the proceedings are taking place at a véry high
level  frequency that mmst necessarily take place. So tvpically there could be
one , two or three days of hearing in a weck and these proceedings are pending in
Karachi. ,

Now Sir, before you exercise.your power this is one limitation which
has been laid down. Which has been imposed by the Sindh High Court in relation
to the exercise of your constitutional duty,. I will not stop at the High Court ,

that judgement is under appeal in the Supreme Court and Senator Raza Rabbani
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made a reference to the order which have been passed by the Supreme Court.
Further production of Senator, deferred. I think that the facts are a completeness
of the record. It is only right that I should refer to those orders passed by the
Sﬁpreme Court so that you can then examine and decide that; has the
judgement of the Sindh High Court been deferred, has it been added to or has it
been substracted from? There are two orders passed by the Supreme Court Sir. I
will réad out the relevant facts which is paragraph 5 of 3rd judgement of the
Supreme Court. This is the order “tnder which ﬁwllction order of Senator Asif
Ali Zardbai Wk allowed by the Supreme Court. It is, therefore, the strongest
possible order in favour of the Senator. I will read out that and then you may
dveéidév what are the 'prerogatives' which have been elucidated by the Supreme
Court for applibéﬁon in this case. Sir after taking the facts of the case. After
reproducing the relevant provision of law, the judgement concludes with three
sentences . Noteable for their brevity. "Since the petitioner", I am reading out
from the judgement paragraph 5 , "Since the petitioner is at present lodged at
Adiala Jail , in our view it will be just and proper to issue a direction to the JTail
Authorities and to the Federation to allow the petitioner to attend the
forthcoming session. The petitioner‘ shall also attend the Court proceedings by
adjilsting his schedule." Now , Sir , the judgement ends with the last sentence
which is the appeal of petitioner arising out of the above two decisions, may be
fixed tor hearing at an early date. What is conflictive of this judgement, the
opérative part of the judgement , two principles , two directives have been laid.
First is the order of the Sindh High Court. The Sindh High Court had focussed
on the facts that the criminal proceedings ought not to be delayed. The Supreme

Court accepted that implicitly and on that legal foundation then “give the
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findings - ; a directive which is since the petitioner Asif Ali Zardari happens to be
here in the town-of Rawalpindi, therefore, it will be just and proper to allow him
to attend. But what if the Senator is in Karachi, the Supreme has not tmversed
that aspect of the case .And even if he happens to be in Rawalpindi or let us take
it Islamabad, the Supreme Court has further qualified it by saying the petitioner
shall also attend the court proceedings by adjusting his schedule. Mark the
mandatory word "shall’”. He has not been given a blanket exempﬁon. The
Supreme Court has not said whether he is in Rawalpindi or he is in Islamabad let
him attend each and every day of hearing. No, only those days on- which a
hearing in a court of law is not scheduled. Only on those days will he be
allowed to attend.

Now, sir, this was the highest that could be said for the Senator.
What did the government do? After the passing of the Supreme Court order sir,
we allowed him to attend every single day of that session. I think, a great deal
has been said against the government but in all honesty, in all sense, tribute
should be paid to the Interior Minister who not only honoured the order in letter
and spirit but also went above and beyond that and said irrespective of the
question that whether or not a case is scheduled, a date of hearing has been
fixed we will still preduce the senator and give him an opportunity to participate
in the proceedings of the House. That sir, was the first order.

I now come to the second order passed by the Supreme Court . This is
the order passed. [ believe it was passed on Friday. Again by coincidence
there are only 5 paragraphs in this latest order sir and in the ultimate paragraph
that is to say paragraph 4 this is what the Supremei_..Court says, "We have

considered ‘the arguments and did peruse the record". It may be seen that this
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court was granhng leave in appeal filed by the petitioner and counter appeal filed

5

by the Federation of Pakistan, vide a common order dated 24th June, 1998.

Whlch ‘made the following observation and then follows those two sentences
wﬁich.l have just read out to you. 'So, the Supreme Court in its latest order is
reiféfating what had earlier been observed, it is not departing from that ruling.
This is the latest verdict of the Supreme Court, and then it goes on to ‘say and
this is the opéfative ‘part of the order, "It is not disputed that the petitioner is
presently lodged in Adiala jail Rawalpindi to face proceedings before “the
Ehtisab Beﬁc " So. once again there is a confluence of facts. At the earlier time
Senator  Zardari happened to be in Rawalpindi, at this point of time he
happened to be in Rawalpindi. At the earlier time, the Supreme Court ordered,
since he is ‘a.1r>e‘ady :L'h"'ere and since the trial proceedings will not be delayed , we
ofdef ‘that Ehé shoﬁ:lfl' be allowed to attend. This time by a complete parity of
reascmmg we arc ‘again.rcitcratmg and restating that carlier point of vicw. And
t];ey go ‘on to say after -sélying,' "t is not disputed that the petitioner is
presently lodged at Adiala jail Rawaipindi . to face the proceedings before
Elﬁiséi; Bench"  mon a parity of circumstances and existence of identical
position, we grant him the same relief as was granted to him earlier by this court.
‘Jw’;:; {}v'.‘crc{'orc,b dizect the respondents to make all the necessary arrangements for
allowing the petitioner to attend the current session provided", now follows the
all 1mportantprov150, "provided the proceedings of the court are not affected"
and then they re-emphasise the fact. They first state by way of caveat, "provided
ff{é :ﬁrébeedingsAof the court are not affected", and then restate and reaffirm it in
these words "which shall certainly have precedence". Now sir, this is the order

of the Supreme Court, it is a definitive order, it lays down the law for all citizens,

42




it lays down the law for all members of this august House and with respect, it
lays down the law for you also. The law now is clear that before exercising your
. prerogative powers you will conduct a factual inquiry, find out what are the days
on whi}ch“cvxjim’itnal p;oceedings are pending against the Senator, on those d‘ays"
the Sehator is not to be produced. He has to appear in the court, he has to face
those proceedings. But what about the days on which thére are no criminal
proceedings. In relation to that lgir, you certainly have a discretion; you certainly -
have a discretiqnary power . May I also at this point of time and I think it is
opportune moment to take out the case of Senator Islam-ud-Din Shelkh I am
informed by my honourable friend that the oentleman happens to be in Islamabad
.I am mformed by my honourable fncnd that he perhaps was unwell, he was
undergoing treatment . Your orders directing his production is complet'e.ly
consistent with the ‘lette'r_auyld spmt of the Supfeme Court orders and I very much
regret the allegations of .hias which were levelled by honourablc membersﬂon} the
other side of the‘Hm:xs‘e, they had not taken the trouble to ascertain thel fact, they
had not taken the trouble to examine the content of the Supreme Court’
rud,ement they had not taken the trouble to ascertain what are the powers, what
are the dutles what are the obhgatxons of the Chalrman Sir, I have stated earlier, .
for purposes of gravity. I will not restate the point but you have no’uced how
two chstmct spans of thought were conflated into one Judgement_, one hp;ratn"e
order which lays down with the utmost ciérity what the duty, th;: obligatioh of
the Chairman of the Senate is to be in such circumstances. I would very sincerely
request my honourable friends on that side of the House to show_g 1.nodicu-mvof
courtesy to the Chair not to accuse the Chair blindly. |

(interruption)
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Mr. Chairman: Does that conclude your submissions?

Mr. Khalid Anwar: No, it does not conclude. I have a few

more words to say. I can see that they are already agitated.

Sir, I regretfully point out that they are going to be even more agitated
by what I am now going to submit for your consideration. Sir, I haye with me the
rulings . given by you in the case of Ch. Shujaat Hussain, and this is what the -
view of the then Law Minister was on 23rd November, 1994 when the House met,
"Again Senator Ch. Shujaat Hussain was not produced in compliance with my
orders. There was a direct defiance of the Chairman's order. On inqurly I was
informed by the Law Minister that the order under Rule 72(a) coglc} ﬁét be
implemented , as it amounted to interference in the functioning _of tile-‘("vourts".
This was the instance of the Peoples Party's Law Minister. -

Some speeches were made, heated speeches were made on the floor of
the House, sir. .I hewe _with- me the of ficial text of the speeches made. I have with
me the official text of the speeches made on the floor of the House. ._And this is
what my good friend Senator S}_'ed Igbal Haider deemed fit and proper to argue
on that occasion. Sir, he quotes from an earlier precedent; "We are of the clear
view" and this is the judgement he is quoting that "meither Article 66 of the
Constitution nor any other article thereof confers a privilege upon the member of
the National Assembly, as is being claimed by the petitioner". "We are also of
the clear view that no law passed under sub-Rule (2) of Article 66 of the
Constitution, no any otl}gzrl_v_conv;ntion or usage , ha_ving_ the course of law .
confers a privilege upon a member of the National Assembly, requiring that he

should be compulsarily allowed or taken to attend the session of the National
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~ Assenibly when he is an under trial prisoner."

© After quoﬁng‘this, the ‘learned Senator goes on to say and these are
l now his words; "Sir, I will give the reply to that point also that this rule was
passed by the High Court before Rule 90 was incorporated in the Rules of
Business of the National Assembly. The relevance of the ruling is to establish
that under the 'Constitution, it*is not -, most emphatically , not a privilege of any
member to be present in the House."

The reason that I am quoting “this is to determine and examine the
Constitiitional viability, which is being debated by various persons. I said on
equity ;' ""Now , “'the- leammed Senator has gone beyond the bounds of the
Constitutiori. He is now talking of equity, he is not talking of facts. And
therefore, I have taken the liberty of reminding him, most humbly, of his words -
on that earlier occasion. ‘He says, "I said on equity, I am with you, sir, on equity,
I will' never doubt or challenge the validity, I said I am stopped by ‘miorality:and
by 'law". From "equity" he has gone, one step further; to "morality". Sir;:these -
- were the grounds. in order-to save timie; sir, I will not read the rest of his speech,
but these. are the grounds on which he defended the Government's defiance of the
Ruling of the Chair , on «grounds of Constitutional law, on:grounds of equity, on
grounds of miorality.

Sir, another honourable and learned Senator, Senator Raza Rabbani also
thought it fit and proper to shed Asovme vlyight on this mogt question . He made
many statements, sir, I will not wear you out by reading all of them, sn, but Just
one brief word or two. “This is the statement made by the lloiidural)‘ljttl Senator
Mian Raza Rabbani, which ‘is reproduced. in this. official text. :He says, after

quoting the substance of the Rule,“therefore, I would say", and this is the
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.proposition of law which is being advanced, "therefore, I would Asay that a
Vmember under detention or a member under arrest would be treated as a member
| on leave ‘ These are views of the honourable Senator . If a Senator is under
arrest, you should treat him as being on leave. What does.tha't imply? What is
the connotation? Simply this that there is no nece551ty whatsoever for hlS
productlon Why no necessity? Because he is on leave. He is on leave. This is
the extent to whlch he has gone.

Then the honourable Senator further advances the argument he says, "
suppose more than one Senator is arrested, what is the position then. Recall the
query that you had formulated, it was this that there might be a situation in
which a Government might arrest a very large number of Senators and this was
the question raised, that suppose more than one Senators are arrested, what is
the position then because the querry that had been formulated by you was thls
that it might be a situation in which the Government might arrest a large number
of Senators what would be the posmon then. Would the House be complete?

Could it functlon 2 And the honourable Senator elucidates a point of view. This

is the dialogue.
Mr. Chairman : Supposing ten members are not present .
Mian Raza Rabbani : The House could still proceed.

Mr. Chairman : 20 are arrested at 8. 00 of the clock and session is at
10.00 of the clock.

Mian Raza Rabbani : Sir, the House could proceed .

Mr. Chairman : 30 are arrestedva.nd can not come".

(interruption)
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Mian Raza Rabbani: I can iniagine what those interrupti&is ‘were

Mr. Khalid Anwar: You restate t.hev query, 30 people are arrested at
é of the clock and the seséion isat 9 of the clock , can they do legislation.

Answer, 'Yes sir, the House is complete.

My submission is that the House is complete."Now, sir, we have talked
about double standards. There is a great deal more than that I could urge SIt,
but there~ is , I c%m see ﬂﬁs , a certain level of impatience axﬂongst my learned
friends on the other side of the eye, sir, I will not test their patience any longer. I
have taken the liberty of reminding you of what they have said -because an
improper suggestion of double standards was made. Had they not done .so, I
would have maintained a discrete silence, I would have drawn assertion over
these undesirable comments. Sir, all that I wish to submit for you is there and I
now sum up very briefly by saying this the legal position has been clarified by
the Sindh High Court, by two orders of the Supreme Court. I think in the light of
that no detailed disquisition is requir{:d in order to further attempt to shed light
on this moot question sir. As far as we are concerned sir, we have placed the
facts before you, we have placed the law before you. It i_s now for you sir , to
take a decision and I am confident that the decision you take will be one which
will be consistent with the high standards of this House which you have

consistently espoused in the past as well as in the present.
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Syed Igbal Haider: What is the justification or reason today for
not producing Mr. Asif Ali Zardari ? Is it because there is any trial today , is it
because you'are taking shelter under some other technicality or is it a complete
willful default ? Please tell us the justification why are you not producing today
or w1ll you produce him tomorrow?

_c.u‘”‘jlf(d{(f,«)uc U el e JBI bz L g
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Sved Igbal Haider: Sir_ yon come to the rescne of the Taw Minister
always and letting him go escort free;.: He has no moral courage to speak the
whole truth.

: (Interruption)
butI‘j_'g'uj":é'f (’-j 09 _9 RIS JInteriorMinistxy 1517: ,d:/fz‘z W

~ will find out myself.
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but ‘sir, after having spoken half truth and distorted facts and picking up extracts
from here and there and not the complete ruling, the Law Minister should have

shown the courtesy of hstenmo the rebuttal and rejoinder.
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Syed Iqbal Halder Sir, I had fot. No no. Firstof all I had not spoken

on that issue . Secondly 5 I don‘t w1sh to mduloe in any lenothy a.romneut and
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would just remind Mr. Khalid Anwar and the Leader of the House as well as your
goodself sir, that a ruling shq@}l:d be such, which should be given copsideration
with a view that next month ,the other side might be needing your production
order. The time is very rapidly approaching that they will be needing producﬁon
orders not one or tWo, méy be in dozelﬁ-because of the crimes that they have
committed with tlns nation. So, our stand is consistent sir. What I want that they
should follow the same consistent order. Ch. Shujaat ~Hussain's ruling is a
mom’xmentaf Tuling. My point of view ;cind my government's point of view was very
consistent and clear that subject to approval of the court, which _hasl, been held by
the Supreme Court and the High Court also. I am not disputing their poigt. Point 1s
that Asif Ali Zardari had gone to the lower court first and gqt an order from ﬁxe
lower court. This precisely was our advice when we were m government that
pleasc Ch. Shujaat Hussain Sahib , please obtain an order from the tnal court. We
will, the government will not have any objection, if the court allows productxon. In
thls case, Asif Ali Zardari madeAalrl apialicétion -firsi tothe mal cou;r:t'/ and the trial
c01;rt has already issued the order. Desﬁitej the issuance of the order , Asif Ali
Zardari Was not produced.

Seéonci&, Sir, our point is very very consistent. I don't know why the
honourable Law Minister was talking with 2 tongne in his cheek and imploving
as if we have nade any kind of summersault, “which unfortunately, the present
government is making , for simple reasons that once the.order was received
from the court of law, sir, our government had obeved it in letter and spirit. In

fact the issue of necessity was never revealed.
Mr. Chairman: No, please don't talk of necessity and necessasry.

There is difference betwen necessity and necessary.
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Syed Igbal Haider: I will come quickly,.very briefly, sir. There are

no two opinions that the production of ‘the honourable Senator should not thwart
or delay the proceedings.
_ujz../agree ?.ngl,d.'/f-g bz

Syed Igbal Haider: We concede to that. Of course, yes, because
the trial is there but it is a consistent point of view.

_é’-lg_t.l{';(f;q_tiral Jletussay /l O~ otz

Syed Igbal Haider: If there is no trial , he should be here but
suppose trial is day after tomorrow then he should be brought tomorrow and I
know that there was no trial.

Mr. Chairman: If the trial is day after he can be called tomorrow
and sent back tomorrow cvening.

Syed Igbal Haider: No, Sir, he can come in the morning, go in the
evening. He can come back of course. The Supreme Court's order is 'adjﬁét'.
Adjust meané » Suppose , had there been trial today in Rawalpindi, he C(;uld
have easily come in the evening here also. This is what adjustment means.

Mr. C>hvaim‘. 1 Dut supposing tral is in the morning and the session
is in the morning, then what will happen?

Syed Igbal Haider: Then the trial has priority . There is no two
opinion about it. But if the trial is today and then the case has been adjourned
and the session is in the evening then he should have been brought by 12
O’glock_ or 2 O'c}oqk or 4 O' clock flight from Karachi. It is a question of

adjustment. The Supreme Court's word is adjustment not that he should not be
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brought during the period that the tn'd is cqntinuing, no.

Secondly, the honourable Minister has made a reference of day to day
proceedings. He said in a case in Karachi. I wanted to know from him. Sir,
would he be good emough also to specify on which day thlsorder ;}ill e
implemented. Is it going to be implemented during this week? Was there any
trial today? Sir, no. Is there any trial tomorrow? Mr. Khalid Anwar, before taking
shelter under that order of the Ehtesab Bench that the case will proceed day to
day, he should have specified the commencing day. That is why I wanted his
presence , so that I can expose his half truth. Thirdly, Sir there is
inconsistency now, when Mr. Islam-ud-Din Sheikh's order was very rightly
issued by you, the Law Minister did not bother to mention about any date of
hearing of any case. Sir I am stating the facts. Neither the Law Minister nor your
goodself mentioned about his date of hearing. I am happy that you have issued
the order by the parity of demands, may be irrespective of the Supreme Court
Order. Since Islam-ud-Din Sheikh's order was considered necessary, despite the
fact that he is ill aﬁd unable to be produced. You can see that if it is necessary, it
has been es;‘.ablished, sé pléase issue the Order for the Production of Mr. Asif
Ali Zardari and therr ...

B c‘__.kfn FE FTUE oo $U1525 e uj"_u"/,?z <A
15 PG e VT o3 ke 1 = s JOBT 4

iK:af(.,;’uvu;l;_a‘_drrb’LT;Lur f Uz - L A A

The Government has to produce him. I am saying that he doesnot - & /3/7 5!;

What will be the purpose w"' need now for a production order for the session.

s 2L 18*¥ slof that
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Syed Igbal Haider: The parity demands that Mr. Islam-ud-Din.

. Sheikh's Production Order is unconditional. It is a clear cut order.

s34 4/;.}3 gw‘;;;z_lfaun; BRI O - e
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Syed Iqbal Halder Sir one more thing I do insist, Sir rember that‘
these rulmos remain effective for all times to come and when Mr. Khahd Anwar'
referred to Ch Shujaat Hussain's rulm he should have read the whole rulmg
And 1 plead to you and I beseech you that please follow that rulma, and rember:

that we are sitting today here, next month they might be sxttmg here or may be

nowhere . Thank you.

_JU/;(_}'“’W)’Q’ u'/.s..’uLa

u/w,“;u, do bz . /Cuf_ ) ‘ﬂi,U!(J 7 S s
-_c,ufn..f

e inengfes gL A

ulﬁ—blbju'”ﬂ ngfuu}!l A (f ub"/‘#uf-jyf)b’
Jm/z_,y\.fmc,..,uun’..,uui.uuuuw/ LT v d <
T A Is I Y RO = [ P L 4] SE e miny
=ls ‘;ﬂ_a_ r;i"‘\g’; s en¥ cupdnd /S &P Zina A ol
;J_—lgﬁ;(b/'u‘/'/c;—ﬁclgtfd‘- Sl ou/ﬁz,.ubé.'dw-ufu";ljféa,
/G/q-rcclgbf&;‘ﬂépﬂul_+UCIIUWV/,§M«~£|4.-4..—)?}4—_,;‘}(
B LS AL ST et L oo fnf s $F e T St
LB e AL e § prtf e BB L E LthS
IO T P2 A N0 SR (It DRI CH IR RS

56




Aot 3 e v T af ol S e dn Jeg i 3F
¥ o e ot St - oo B W 2T 7 L gt L GF S F
goa WA Ut el f & f L conp ot 5. o (v
crlor? c g e e i g S B Al e £ (P1)
$87 t-rucf,b’g(uﬁw}raouw-meu‘—rg_.ouw g‘l/d“.'-b’gl Ak
Lo Ju’;f‘jt unr;//w Pl o Ll s - 220 [y fu"l/g._lc..

= P Sy
~4—-(5/!/‘L£~e“f ‘.w*f/a-u*’f GIF oL
RS /J“’Mb
/4..!/;.!(,(5,! /ut ‘,fb,‘wrc.u’d Sl - L2 ke

_ . e npuiu u.'J"/ »:/

_.-uftm—’ w’w urwwuo’ /d“"w ,

~Ueskbl G Lo sl IV WU B s LA

el - f B

duu”f/wfwu/u:dw T atis o
. _-urw d‘w'u.'«-!w -/J"f’(’
The Chairman will S 2§ * u’du;.,w’u«u/ﬁ, Lz

Nl G _QL i ‘}w U‘gul 2 have to  summon every, senator, every. member

ly/u‘/{,; o d!é’ [ of ¥ 98) u/H vl Wi bz = d:/.:‘: uL? N.“v
_ufz_,(eé)li"(f-ﬁ_c_bi;u!&’é.;uﬁul'ﬁf‘i‘(},grl"u)ﬂbﬂg
!t‘f(a‘gpd.—s.(l[l u”P/!,df!’d—?fo'z..u"i _u"ﬁib«h’

LY g T

57




g SS Sy S s - £ SP B
d/ Z.‘,L/u“‘j’r UV!J/;JU’LJIu! lf!Lu 4..&"_:‘_;»:'
4;’ 4-4-)0"0"/ Z S a_uﬁfduwo"gffl 5 2 4
Wl Jz_twuw’tu(/uwégrt/yé_u:_l 3 e T
J.IYLJMu’luulc_‘;"u’/uﬁful‘fuuﬂ/,‘/é_ﬁ'b Ui U

‘ -u:a.wfl,:fg"‘uf/m:,
u!ﬁ'tful_c,gf/ul!‘,fufp/ut Jw_z_.rfwujwuwy :
JlJ}Jl r‘;zrd;vuﬁd/d‘uuu B AL N AT
M Wy A Ul L s ‘Gr/m st P L1 5 6 B 456
ST st sl P (B L i B Srauzd viui 20
Surd Supe Tl wngap o fde iz
Sput o e Prcontindn Jeppd o
el_:f(,u J_g:_ugéxqgéy&;usz_wl[;,{m4'_1,,.2.4.2_5,'
e ot S B L FeSES SN i pr LS
- L e S s a a8 1T 72(a) G o 9 o 4 e 8 L 4
§ sl Lns dvzo i n ey S o Ut s 58I F < iR
LA L Ll e o 1 G bl § &2, 96 S5 L iS5
stz L F 9SS e e L
I nZ S g L L8 FPL sl g Bl
il b g a s L e NS Ll o
:/4,._'4,&;&?»&«, S50t JU §asyr Lo 2 i o ilat b Ly
q-uwéwfo’):w?wuetfunwu:é.:«éd/»—c.-&u"/‘?av:«z
A ot ibwd 15k A S P LS

- = : bl

(=¥le)

58




_u'.«;.JruLou'//Lﬁuulé..H,IJ u" u‘/ziubv
(W) _ '

&Zc‘-‘ﬁn("‘bgélfcgnclude.jg.fs _d(rub,w/”/
' -‘ : mwg':_mua,;

_urpdyu:ya_,qd/:duw i‘}“"}s)b

¢_/ug~...£4gn ! L{/s,bg@:/,?,.ug Il o6 Il P
LA

"“_lku.;)uufﬁfe".ei-c‘_:ow/igdbb_,bz_/d“”ﬁb

51@?%&&%2@—&@‘uxw-c—iu:zuuz-&'/éiub?
= _ - - please. wrlo2r £ s A

é_ug_‘fd.uumwwc_;wuw/|duw_/‘}"£)b
S L Dyl o Ll st g4 LAUl-n b ey
@Lﬂd"g-‘g(}_'u,:&gfgwi_'_;, S . s Jni.uﬁl,ﬁ;}u_fz,ﬂ
o B S 1 S L S8 o S L
S asar fir e S g ot § S S AL G Jr e ios S
Ghhede U1 £ A e kb (it PP U O 1
udrad Sk g fu':"de-.aﬁv"b’ Sids L AN LS pe s
Sea i asad el e g L 3o 350G in i,
L ) o SIS T L b L) 2L 28 11 Sy &
Cbesgl B e S S Sl SL G el s S
Lwé_../,umu_wg"rupfuu c.J Cewbp ) Ao ke s

it g arlo 9 s c_mb/,c_utf;fdy, au'dy,(zawgf/
/J'y/Jé_bﬁ"fwa(f&wwulr.b/,c'_‘.’/&.c_J/J"u(uLglc:..

59




:w/&w’(ﬁéjbg‘;ﬂ/un, LJ(«&.WJIJI(:/ v
L5l I A1 - b‘;@vﬂ;um R a_.ﬁbf‘syy‘,u::,"f_wf(/
fm»l a_de, a._w”b/, B8 T, 4.»;"1 LIJ"’J
J&_f, bt}/‘y‘)bfu'l c_.bz(u"r“..um/ulwbuﬁé..éaﬁq,f
Jlulé.—ur'fub’ a,u./u‘a,uuuuuw et ok T Lo T U
ng.r‘f..,wl ,,.g.gnuv S A cFL302 L) £ S e f
T - u:‘gf;wb((ww At o ‘;urd‘wu';ut,«g.mﬂuﬁ
Jrt L1 s L S i zAie S s o U L - L ocihatar
2 L[ﬁ-;ﬂ(fz,u};'c_/é.xuf!@m Ufk)/ut‘f{.)lﬂ(!
e P Lokt et c,t'rub'».hu'lff ujé..bu"u/(’ A
ot i =g 1 £g S i i U B Ut e bl
JE*— /,,!A'brd/;u”u/tgfud—&—)Lﬂ/I z‘.umuufuv(m
mgu.,u iuLf;(ullu‘_}";.«l.l)iuf4gifz/c-u“(_)udfww:
p’uc c-u"uudfu'uiu'dvc—/ ‘;c‘i‘ﬁa’ummmwdu;
=i ;ww
- -utu/("rfwbdw/cffc LA
delr/f’d)é——)b/u:”sff/‘W‘-)W—-&"‘j‘k’}/‘)
y Syl jl) _S’w‘ga 58 UUU.'-U.?é.;—/'-‘/% J ;.’,I LA

£ o f Uit -diresondsd Lz 64 o F o L

= _ifu;’b{j’;cjﬁ ok T L1018 uLv-@)" 6’2',&7}(!5

 dmandbad oS ad R

24 L gl $ir” /c.-,gjl)r!u?vu,'/w-@)‘ o"'l,w/;
Lo FTS P et b u'4,t/rJJ?f/4,(;;uw
IS IONY 0 1Y Sy (N (S PP S PRI Ul

60




: 4.514 g“/rr,;,;}(_‘fuu‘du, f/urr/u/g.wgfé_r/f
Lumfd‘udruw‘,{w a_tfanenedwtbtfc .«.-._uf/..(if
éwb‘td»/o)!&JWlb’Chmrmano“’fbdbptZ.Chalr/!l/bp

um_;/,,um«_‘;g‘f‘_g/ /e.ii; ol B
("'ut )/J’rfm VY 8 a¥7

' ._bcru‘;i,vguw‘ @3"0’4!,&/‘/!)

The government shall ptoduce a Senator_ bc % D U’( J 2 Az
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,P <4 Session.

u)J.,J ;;wpm Utc_.utg,(d)/!uula & flu/:
;*:LJ‘;:ULCI!U;/J/UL‘;VJ:L,: u:'fa..gtu)Ju,: -
; 4,,,,‘{(5«"1 wdt DA N RPN G o ‘{Jwb’uﬁ
b 3 ol it an oo S gy o o s (81T L ot 3T
‘o K th/".;_.gr/-dwf‘,cJ Ty S L ngg Gl e g
L B S 2 e T o £ gies gl fuB e gt S
e S 6 S gz OF e e ot b (o ¢4§.,,7
L eid ol gt e S Foe it ot Tty K P
S bob LS Fseist 5 o B dor By 22 ¢ g
S Fanb K g q._u" b’vu;émfw:.‘_m g:",k_f,p d{ul < bl
& e g U S Gt S S Ui fa e Ui B o
IS nod e J e s 5 2l Lo gl 2 st ot £ Qi
4)L~Jv10tmuzat10n/Jfb};44.,«l S ;d/(é‘ el L o2 e
._uu‘ﬁn/;:/[c_uf, ol r‘;/(;i/uvv/ w3 xvz
-o’?‘d**"——e'dz’-uﬂﬂ

61




e LS Ll S G U b T N LB e
b Ul pLr et e S L fo
That concludes hearing on this question of the produétion'order. I reserve my
judgement and I will deliberate as soon as it is ready.
LT o e et d ooy sae SO 4
drcA S b £ ool 5L B
$s4% 1tried my best - &- Ly h-E’./:Ud b 1;37 Je -‘f’ )Bfeu
4/; contact e of;-uj U..';L): >§7 (A 933 d/:rg"v sl A e oA
_q_e)_ng@T/(_)J/(}"/Iwﬂl continue my efforts _c._bﬂb['u}f;ul
we will produce him tomorrow ([ l/ &) JE Y Sk JG‘ &
morning. - ‘ -
Mr. Chairman: I doﬁ't think this " Yaqeen Dahani" is needed, the
Supreme Couﬁ 1s there, it is the responsibility of the Government. I think the
Gévenunent is trying to ex;plain . | ;
Al
Syed Igbal Haider: You mean, I‘ Ashould file a contempt of court
case.  : : ; :
We will ask the - (¥ & 7 # S oo S u;£ LA A
¢ <2 s | Interior Secretary. the Interior Minister, I hope will be here tomrrow

because as I see the order of the Supreme - &— &A- y/ L Lfb-_ d_““ /( £y &

& 5!) # s3Court
_‘:‘_L-tggjf(.,;b}é_‘jii,ﬂjf’:ﬁfl 4 JO 4
(914

62




B,
foo

JEF U S L o U 5 Jo ¥ Ministry of Interior - 471 0315
b/ contact 241 S < 3/ fulfil g, (1 Interior Ministry (F1s U - g )
e S S relevant 35 sl o

otz st A B oL
Mir Zafarullah Khan Jamali: The Interior Minister and the

Interior Secretary, they are on official tour to Balochistan, they can be contacted

ot Quetta or through the C.M's Office Balochistan.
S S sl unve S J L Fluren L ST S
they would be in Quetta and they will come 5 < ¢/ contact Ji L o 2l
tomorrow or day after......
I believe, J;q—t'/ adjourn ¢ .».‘-v/g’,: T PSS B - A
(i J g & u? you are agree towards the adjournment till tomorrow evening.
et F

The House is adjourned till tomorrow at 5.00 p.m.

[The House then ad journed to meet again on Tuesday, the Ist Se ptember, 1998 in the

evening at 5.00 p.m. ]
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