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SENATE OF PAKISTAN
SENATE DEBATES

Monday, July 10, 1989

SEFT Tiad B

The Senate of Pakistan met in the Senate Hall, (Parhament
louse), Islamabad, at ten of the clock in the morning, with
4ir. Chairman (Mr. Wasim Sajjad) in the Chair.

(Recitation from the Holy Quran)
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Mr. Chairman: 1 believe- the honourable Members of the
House would today like to discuss the implications of the Zakat

T

and Ushr Ordinance. Am I correctly advised ? Then, I think, you
will have to move again a motion for suspension of the relevant
rules so as to gnable you to discuss that matter. A

Mr. Jéved Jabkar: But Mr. Chairman, from my knowledge;
you already have a privilege motion pending Before the House.

Mr. Chairman: They want to take up that by suspending
the Question Hour. Maiik Sahib,you want to say something.
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MOTION UNDER RULE 236 “169
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Mr. Chairman: It has been moved under Rule 236 .of, the
Rules of Procedure and Conduct.of Business in the Senate, 1988
that:

"The Question Hour for today may be suspended and answers
taken as read and laid on the Table of the House and the
Members of this House be permitted to discuss the privilege
mo‘ion regarding the implications of the Zakat and Ushr
Ordinance."

(The motion was adopted)

Mr. Chairman: The motion stands adopted. Yes, Ishaq Sahib.
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Mrs. Shahnaz Wazir Ali: Sit, 1 am prepared to answer the
question on behalf of Mr. Faheem. :

T TSI W RSV NG L T8
e Sl gt wole s 81 @A Il 2 iy

Ut

-

2 - . . > s
-4—&P&JMUXM)J/LJ/UQ/M :Q“/,’)/(m”rg

Mr. Chairman: 1 think Shahnaz Wazir Ali is now quite well
known. She regularly visits this House and I think she is taking

a lot of interest in the proceedings of this House and the House
is grateful for that.
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QUESTIONS AND ANSWERS
~ Baluchistan High Way

21. *Mr, Muhamma_d Ishaq Baluch: Will the Minister for Communications
. be pleased to state the amoun allocated for the maintenance of Baluchistan
*  Highway (Karachi to Quetia) during the years 1988-89 and 1989-90 2

Makhdoom Amin Faheem : The amounts allocated for the maintenance of
Baluchistan Highway N-25 during 1988-89 and 1989-90 are as under :— 3

1988-89 = S = = «~ Rs. 14,22 million

1989-90 2 = = e = o~ ‘Rs. 52.00 million

Recommended Telephone Connection_s

22. ¥Mr, eIy Bach T Wil the Minister for Communications

be pleased to state the number of telephone applications recommended by Mr

(ii) Total telephone installed ............... .. e S 24
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LAHORE TELECOMMUNICATION REGION LAHORE

— —_—— - —_—— e

S. Name of Applicant Registration No. and Remarks
No. > Date: =
.wl : 2_-— 3 = - oo
I. Mir. Nasir Ahmed : e e e
Shahki. LHBB-12695 Dated Phone No.. Insialled.
| , 28-3-1987 344846
2. Mr, Ziz Abmed Khan. GTN-16843 Dated Phone No.  Instulled.
: 13-10-1987 864068

WESTERN TELECOMMUNICATION REGION QUETTA
I. Dr. Masood Ahmed 36191/188 Dated Phone No. Ip
25-1-128¢ 41788
Installation of PCO

23. *Qazi Abdultatlt T Wil The Mimfseertor Comniunications be pleasced
) state whetier taerc is any pooposai under cous.eralion of the Government
to establish a PCO’s in village Trappi, Tehsil and District Mansehra ; if so when ?

Makhdoom Amin Kaheem: Public Call Office has already been installed -

Election disputes pending with the E.C.

24. *Prol. Khurshic Ahmed: Wilj the Mir-ifer for Parliamentary Affairs be
pleased to state the number of election disputes filed before the Election Comimis-
~on ot Fakistan atier November. 1988 General Elections to the National Asscmbly
and the steps taken to dispose them of ? :

Khawaja Ahmad Tariq Raheem: * Elcction disputes ” are mainiy classified
as complaints of irregularities made before the Election Commission on the cve
of thé poll'and election petitions filed thereaficr. Position with ‘regard to both
categories of the election disputes is as under - :

(@) In all, complaints of malpracticesiillegalities in respect of five con-
stituencies of the National Assembly were filed before the Election
Commission under section 103-AA of the Representation of the People
Act, 1976. All the complaints were disposed of by the Commission
well in timt. No such complaint is pending disposal with the Com-
mission.

(b) Forty-nine election petitions relating to National Assembly con-
.stituencies were filed till 29th Juné, 1989 under section 52 of the
Representation of the People Act, 1976. Three election petitions were
dismissed by the Chief Election Commissioner under section 56 (1) of
the Act and the remaining forty-six election petitions have: been
. referred to various Election Tribunals under section 56 (2) of the Act
for disposal.

Cantonment Educational Institutions
25. Prof. Khurshid Ahmad: Will the Minister for Education be pleased
_to giate : -
(a) whether it is a fact that the educational institytions situated in the Cantt]
Garrison areas were taken over the Army Educational Corps in July, 1977 ;
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(b) whether. i; is also a fact that the expenditure on these institutions is being
borne by the Ministry of Education ; and

(c) whether there'is any proposal under consideration of the Gevernment

to transfer the control of thiese institutions back to the Ministry of Education if
so, when ?

Reply not received.

Telegraph Offices in Distt. Gawadur

26. *Mr, Muhammad Ishaq Baluch: Will the Minister for Communications
be pleased to state :

(a) the number of Telegraph Offices working in District- Gawadear alongwith
their locations ; and s

(b) the number of wireless operators posted in District Gawader, indicating
also their names and place of their duty ?

Makhdoom Amin Faheem: (a) Four:

(i) Gawader.
‘ (i) Jewani. .
(iii) Pasni.
(iv) Ormara.

(b) Nil. .
M.D. of O.E.C.

27. *Prof, Khurshid Ahmad: Will the Minisier for Labour, Manpower and
Oversvas Pakistanis be pleased to staic: ]

(a) the qualifications|experience of the present incumbent of the post of
Managing Director, Gverseas Employment Corporation, indicating also his previous
appointments grades-wise ; and

(b) the names of the countries to which the present M.D. OECT has visited
so far indicating also the duration of each visit separately ?

. Malik Mukhtar Abhmed Awan: (a) The present incumbent of the post of
Managing Director, Overseas Employment Corporation is Senior Cambridge by
gnalifications and has been associated with business cf manpower export since
1976. This is his first appointment.

(b) Tn his capacity as Managing Director, Overseas Employment Corporation,
he has undertaken one tour of Saudi Arabia from 15th May, 1989 to 25th May,
1989.

Officer grades 17 and above from Baluchistan

28. *Mr. Abdur Rehman Jamali: Will the Minister for Labour, Manpower
and Overseas Pakistanis be pleased to state the number of officers in grade 17 and
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above working in the Ministry of Labour and Manpowér, indicating who have
their domicile in Baluchistan indicating district of their domicile separately in each
case ? '

Malik Mukhtar Ahmad Awan: There are 195 Officers in BPS-17 and above
in the Ministry of Labour, Manpower and Overseas Pakistanis including its attached
offices. Of these, 14 officers have their domicile in Baluchistan. Their districts
of domicile are as follows :— :

Quetta .. : = o = ... 11 Officers

Kalat = = = o = .. 2 Officers
Chagar .. - = S e .. 1 Officer
Total : 14 Officcrs

— — —— s s e

‘National Highway, Baluchistan -

29. *Mr. Abdur Rekman Jamali: Will the Minister for Communicacions be
pleascc te state whether it i a fact thar the work of road construction on the
Mangoli section from Dera Allayar to Murad Jamali on the National Highway
in baluchistan has been stoppea ; if so its ‘reasons ? :

Makhdoom Amin Faheem: Yes, The work of road construction on the
Mangoli section from Dera Allayar to Murad Jamali was stopped temporarily.
It was because of the reason that the Baluchistan Finance Department did not
rejease the full amount of the scheme, placed at their disposal by the Federal
Government, to the Communigation and Works Department.

* Farm to Market Roads in Jaffarabad and Tambu-

30. *Mr. Abder Rehntan Jamali: Will the Minister for Local Governmen
and Rural Development be pleased to state the present: state of progress on the
construction of farm to market roads in the districts of Jaffarabad and Tambu
and the time by which these roads will be completed ?

Syed Faisal Seleh Havat: The details of roads to be constructed in
Baluchistan province (Districis >f Tumboo and Jaffarabad) under ADB assisted
farm to market roads pyuject phase-1 are as under :— -

District PC-I Length (KM)  Designed
Length (KM)

Nasirabad (Tumboo and Jaffar-
<had) 85 $77.20

_ *These 77.20 kms of roads are further divided into priority packages us
given under:— :

Ist Priority package of roads=48.08 Kms.
2nd priority package of roads=29.12 Kms.



QUESTIONS AND ANSWERS : 175
Out.of 85 Kms. -of roads as per PC-1, all the formalities like pre-qualification
of contractors, survey, preparation of drawings and tender documents etc. of 77.20
Kms. have been completed. Notices for Invitation of Tenders (NIT) of four
roads having length 48 08 Kms. (Ist priority package of roads) were issued by the
Communication and Works Department on 5th” September, 1988 and the bids
were opened on 12th October. 1988. In accordance with the ADB laid down
procedure, consultants prepared the Bid Evaluation Report, The quoted rates of
the lowest bidder were very high as compared to the rates received from other
‘provinces. Communication and Works Department carried out negotiations with
lowest bidder accordingly. Bid Evaluation Report and the recommendations of
C & W Department were sent to Asian Development Bank for approval on 3lst
January, 1989. Asian Development Bank accorded - their approval for these
negotiated bid prices on 22nd February, 1989. Provincial C & W Department
was conveyed the approval of the ADB and was asked to award the contracts for
the subjects roads to the lowest bidder on 23th March, 1989. The tenders of 7r
priority roads i.e. 29.12 Kms. will be called ‘in the 3rd week of this month
is necessary that before calling these tenders, it is to be ensure that the woi
the 1st priority package roads has started. The completion period of these 1
is December, 1990. -

Post Office Buik ng

“ 81. *Nx, ‘Saleem -Saifollah Khant Will the Minister ;for Commypications
be pleased to refer to Senate Starred Question No. 12 replied ‘on17-1-1989 and
state «thé i timee by which 1the ;possession .of ,the post (office \building will be takep
over by the Post Office Department ? g

’”'Makhﬁo_bm'Amin“Faheem: It was promiscd by CDA authorities to hand
over ‘the constructed Post Office building in Sector G-6/4, Islamabad within 30
days,after'payment of additional funds. The baiance payment has been made to
CDA on ist April, 1989 but possession has not yet been given to the Department
for which efforts are -being ‘made for early transfer of‘the building to the Depart-

_ ment.

Karachi Shipyard and Engine¥ring Works

32. *Mr. Mubkammad Tariq Chudhry :  W5I1 the Ministér for Communica-
ttons -bc pleased to state the total number of émployees working in the Karachi
Shipyard and Engineering Works indicating also the percentage of emply=
from each Province at different levels ? -

A‘~‘Mnkhlldam iAmin (Faheem: The total number of employees. woiking in
Karachi Shipyard and Engineering Works Ltd., indicating ProvincialjRegioss
representation and its percentage at different level is indicated as Annex-A.




: 5 . , Annex ure-A ~
STATEMENT SHOWING PROVINCIAL/REGIONAL REPRESENTATION OF EMPLOYMENT IN KSEW

No. of Provincial/Regional Representation Therein :
Pay Scale Sanctioned - - e : -
Posts. Merit . Punjab Sind (U) Sind(R) N.W.F.P. Baluchistan NA/FATA AK.
Dfficers
M-III Rs 20— 325 7800 .. 2 = ] ol 1 S i i
E-V Rs. 4500~ 2607180 .. 16 g 2 11 1 ok i ki i
E-IV Rs. 3675 —215—5825 .. 26 e 7 I 5 | 1 i Gl
E-TiT Rs. 3030—195—4980 .. 56 e 5 39 5 5 1 1 o
E-T1 Rs. 2385—155—3935 .. 101 L 10 73 8 1 = 1 e
E-1 Rs. 1870—130—3170 .. - 0 o 6 20 = 2 1 s o
oAl y oE 30 feat 19° 13 3 > 5
Supervisors
S-1 . Rs. 1195—75—1945 233 s 49 1545 Lo 5 24 g ks =
S-II Rs.1645—85—2495 .. 69 e 11 57 = 1 bk s e
S-II Rs. 2030—95—2980 .. 49 - 0 38 ] — - - =
Total .. 351 S 70 249 6 25 1 - =
Workers 4
Approximately o 5 3349 ik 1000 1204 294 708 5 52 76
Total .. 3030 — 1100 16640 e Ao 746 9 odE Y
Percentage” [} 27.99°/ 41.12% 8.12% 18.98 % 0.23% 1.63% 1.93%
ISLAMABAD : ' AZiZ AHMED QURESHI.
The 9th july, 1989. Secretary.

PCPPI—870 Senate—9.7-89—225.
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PRIVILIGE MOTION

Mr. Chairman: Now we take up the privilege motion. There

: privilege motions No. 9 A1, 15 and 16 moved by honourable
enators i.e., Mr. Ahmed -Mian Soomro and Qazi Abdul Latif,
Mr. Muhammad Tariq Chaud.,., and Syed Faseih Igbal, Professor
Khurshid Ahmed, Maulana Sami-ul-Haq. Would you (Mr. Ahmed

Mian Soomro) kindly take you privilege motion ? .

(i) Re: PASSAGE OF FINANCE ACT 1989 BY THE
: . NATIONAL ASSEMBLY

Mr. Ahmed Mian Soomro: Thank you Sir. I ask for leave to
make a motion of breach of privilege of the Senate of Pakistan
occasioned by the passage of Finance Act 1989 by the National
Assembly of Pakistan in so far as it seeks to amend the Zakat
and Ushr Ordinance by Clause 9 of the said Act (Finance Act

" 1989). This has been done deliberately so as ro exclude the Senate
from discussion and giving its decision in respect: of the said
Act. This constitutes a breach of privilege of the: Senate of
Pakistan. :
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[ beg to seek the leave of the House to move the following
privilege motion.

The privilege of the Senate has been violated by the Finance
Bill by incorporating in it an amendment In the Zakat & Ushr
Ordinance resulting in bringing the Zakat Administration under
the Ministry of Finance. Any amendment of the Zakat and Ushr
Ordinance must be made through a regular piece of legislation
which is to be adopted by the National Assembly and the Senate
both, while resort has been made to amend through Finance
* Act, which is an attempt to scuttle the Senate from the process
through an abuse of the Finarce Bill. I, therefore, 5'63 to move
that this violation of the privilege of the Senate be discussed
and thé maiter reicrred to the Privileges Committee for appro-
- priaté uction.
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Mr. Chairman: Is it being opposed Mr. Javed Jabbar ?
Mr. Javed Jabbar: Opposed.

Mr. . Chairman: Mr. Ahmed Mian Soomro, would you like
to make a statement on this ? .

Mr. Ahmed Mian Soomro: Thank you Sir. My respectful sub-
mission is that Zakar & ' Ushr Ordinance 1980, was enacted as an
Ordinance and later on under the Eighth Amdnement of -the
Constitution these all became laws. Now, the - question here
is whether any amendment in the said Ordinance could be made
by bypassing the Senate. It is an established fact that the Govern-
ment unduly is shy of bringing things to the Senate although the
Senate has proved its independence before this by passing three
of the Bills within a couple of minutes and I think they are
not justified in being unduly shy. Sir, they have attempted to
make this a part of the Finance Bill to achieve this objective.

Now, Sir, they have relied on Article /3 of the Constitution
to try and bring it in the purview of Article 73. But if we look
to the different clauses of Article 72 by no stretch of imagination
could it be brought in its purview. Tor this, I would read out
the relevant provision of Sub-Article (2) of Article 735

"(2) For the purposes of this Chapter, a Bill or amendment
shall. be dgemed to be a Money Bill if it contains provisions
~dealing with all or any of the follow "g ruatters, nainely:-

(a) the imposition, abolition, remis<ion, alteration or
regulation of any tax:; ;

(b) the borrowing of money, or the giving of any guaran-
tee by the Federal Government, or the amendment
of the law relating to the financial obligations
of that Government;

(c) the custody of the Federal Consolidated Fund, the
payment of moneys into or the issue of moneys
from that Fund; :

(d) thg imposition of a charge upon the Federal Con-
solidated Fund or the abolition or alteration of any
such charge;

(e) _the receipt of moneys on a‘ccounr of the Public Ac-
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counts of the Federation, the custody or issuc of
such moneys; '

(f) the audit of the accounts of the Federal Government
or a Provincial Government; and

(g) any matter incidental to any of the matters speci-
fied in the preceding paragraphs".

"(3) *A Bill shall not be deemed to be a Money Bill by reason
only that it provides :-

(@) for the imposition or alteration of any fine or
other pecuniary penalty, or for the demand or
Payment of a licence fee or a fee or charge for
any service rendered; or

(b) for the imposition, abolition, remission, alteration
: or regulation of any tax by any local authority or
body for local purposes'.

Nows SSir s (HisE oF 31l Gnder Sub-Article (3), imposition,
abolition, remission,. alteration or regulation of any tax by any.
local authority or body for local purposes, fifst of all one of
my contentions is that the Zakat Council is a body and therefore
that would be excluded under Sub-Article (3) but if they try.
by any stretch of imagiration to bring it, under Sub-Article (2)
the question of Federal Consolidated Eund st 2

Mi. Chairman: But Sub-Article (3) s.ays :

"A Bill shall not be deemed: to be g Money Bill by reason
only that it provides :

(b) for the imposition, abolition, .remission, alteration
or regulation of any rax by any local authority ‘o
body for local pruposes'. : 2

Now, please check up whether this tax is imposed by that
local body or is it imposed by the Federal Government ?

Mr. Ahmed Mian Soomro: By Shariah.

Mr. Chairman: So, if the tax is imposed by the Federal
Government, you see, there may be a tax where you authorize the.
local body to impose the tax. For example; the District Council
can impose the tax.

Yes, please Gen. Saeed Qadir on a point of order.
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Lt. Gen. (Retd) Saeed Qadir: Sir, I object: to the word.
of tax being used in case of Zakat. It is not the tax and it is
a very important issue. -

Mr. Chairman: Points of order should not be used to interrupt
a speaker. You will get your turn. But ] just want to draw the
attention of Mr. Ahmed Mian Soomro to this because he referred
to the Zakat body, being a body, that is correct, but the tax is not
levied by the body itself. The body may administer the tax or
it may not be a tax we will have 0 come tc that also. It is
a very crucial point. But I think, the tax or whatever you niight
call it, this levy is imposed by the Federal Government although
may be administered by some other agency.

Mr. Ahmed Mian Soomro: My subriission is that it is not
levied by the Federal Govcrnment because 1l it was levied by
the Federal Governient then it ceold he altered by them and
changed by them. Zukat is fixed 2-1/2% under Shariah, sthe Gover-
ment has no authotity to charge that. This is' my submission as
far as that 1s concerned., :

Mr. Chairman: | suppose, you are also taking up the point
which Gen. Sahib has mentioned that this is not a tax.

(Interruption)

Mr. Ahmed Mian Socomro: Let me see, what is the objection
of the honourable Minister ? :

Mr. Chairman: So, you are saying it is, 2-1/2% Imposed
under the Shariah.

Mr. Ahmed Mian Soomro# &Gbody can change it. Then, in
case they take the cover of Federal Consolidated Fund I would
respectfully draw your attention to Argicle 78. Article 78:

"(1) All revenues received by the Federal Government, all
loans raised by that Government, and all moneys received
by it in repayment of any loan, shall form part of the

Consolidated Fund, to be known as the Federal Consolidated
Fund".

Now, Sir, this is not a revenue of the Government. Lei/-y
f Zakat is not a Government revenue. It cannot be used by
he Governmen: because Government Consolidated Fund can be

ised for such purposes as the Government may deem fit, ir
iCcordance with law.
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Mr. Chairman: How would you define revenue ? \\Q

Mr. Ahmcd Mian Soomro: Revenue means some income to
the authority concerned to be utilized by them in any manner
that they like. Zakat is a levy under Shariah. It is not the revenue
which the Government can use in any matter. For example, Ushr
is to be utilized there where it is collected and cannot be used
for any other purpose, by the Government. ‘Therefore, my sub-
mission is that it would not come under Article 78. Therefore,
it is not a Money Bill as contemplated under Article 73 where
the Senate could be excluded.

" Now Sir, by clause (9) of the Finance Bill, 1989, which
says:

"The following amendments shall be made in the Zakat

and Ushr Ordinance."

Now, itself it says ;
"It seeks to amend the Zakat and Ushr Ordinance'.

It 1s not levying any tax or changing any tax or anything.
Amendmient to any Act must pass through both the Houses except
a Money Bill. In Clause (9) of the Bill itself the heading says:

“lue tollowing  aicendments shall be made in the Zakat

and Ushr Orditiance!. :

Sir, by merely bring it in this Bill tornorrow will they seek
to amend the Criminal Procedure Code, will they seek to amend
the Pakistan Penal Code, will they even try to seek amendments
in the Constitution just by putting it in the Finance Bill ? This
is a very wrong approach, and this is an undue encorachment -
on the rights and privileges of the Scnate whereby every Act
other than a Money Bill which imposes taxes or alters taxes
can be passed by the National Assembly without being passed
by the Senate. Therefore, prima facie, Sir, I respectfully submit
that this inclusion of clause (9)is an absolute breach and an en-
croachment on the privilege of the Senate to approve, disapprove
or amend any Bill passed by the National Assembly other than
a Money Bill. It is of recent occurrence, Sir, and, therefore,
is in order. I would request you to refer the matter to the Com-
mittee on Privileges.

Thank you, Sir.
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Mukhtar Sahib please refer to Rule 216 which says:

"A point of order shall not be used to ask for information,
to explain your position, to- simply interrupt another speaker
or to-raise a question which is purely hypothetical.
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Mr. Chairman: Mukhtar Sahib, please sit down because
after hearing the movers I would hke 'to hear you on this Ordi-
nance.
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"Act of Majlis-e-Shoora (Parliament)" means an Act passed
by Majlis-e-Shoora (Parliament) or the National Assembly
and assented to, or deemed to have been assented to,
by the President;
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This is enly final a3 respects the proceedings of the National
Assembly but in all matters [ would say when the question arises
the Speaker's decision is final in any case. So, in this particular
matter, the Constitution has given finality to a particular question.
I don't say that the courts will not be able to question this.
Now, the question is, the Senate-is in a position to say that
whether we don't accept the finality assuming that what you are
saying is correct. So, I will be grateful if you comment on ijt.
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"Tax - To impose a tax, to enact or declare that a pecuniary
contribution shall be made by the persons liable for the
support of a government. A pecuniary burden laid upon in-
dividuals .......... ¥

[Then the House adjourned for 15 minutes due to the failure
of electricity].

[The House re-assembled after the interval with Mr. Chair-
man (Mr. Wasim Sajjad) in the Chair].

Mr. Chairman: Prof. Khurshid Ahmed.

Prof. Khurshid Ahmed: "A pecuniary burden laid upon in-
dividuals or property to support the
government, and is a payment exacted
by legislative authority. Essential
characteristics of a tax are that it is
not a voluntary payment or donation
but an enforced contribution, exacted
pursuant to legislative authority.

In a general sense, any contribution
imposed by a government upon indivi-
duals, for the use and service of
the State whether under the name of
toll, tribute, tollage, gabelle impose,
duty, custom, excise, subsidy, aid,
supply, or other name and in its
essential characteristics is not a
debt".
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The Encyclopedia of Religion Volume 15, Mircea Eliade, Editor-
in-Chief by Macmillan Publishing Company, New York Page
550.

"ZAKAT is an Arabic term that literally means"purification',
'sweetening', and '‘growth'. In the religious terminology of

Islam it stands for obligatory charity or alms that every

rich Muslim should pay to those who are poor and in need.

Zakat is thus one of the five fundamental duties within

Islam. Like the daily prayers, fasting during the month

of Ramadhan, and pilgrimage to Mecca. [t constitutes

an act of devotion and piety. In the Quran the command
for Zakat often comes together with that for Salat (prayers)
and one might say that on these two depends all Islam.

Salat emphasizes the love of God while Zakat promotes

the love and concern for one's neighbour."

".... It is one of the functions of the Islamic State to collect
Zakat from its citizens but when a Muslim lives in -
a non-Islamic State or the State neglects this duty,
it remains a personal duty to deduct Zakat from one's
wealth and to pay it to the poor and needy".

Then on page 551 it is said:

S Muslim jurists emphasize that Zakat is the right of
the poor and needy and must be spent in such a way
that it reaches those who deserve it. It is, therefore,

forbidden to give Zakat to the rich or to one's own
dependents".
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remission i i '
I » alteration or regulation of any

~ ., >
G esffg L o IS L
the borrowing of money, or the giving of any guarantee, by the
Federal Government, or the amendment of the law relating to the
financial obligations of that Government. - -

(c) The custody of the Federal Consolidated Fund - The payment
of moneys into, or the issue of moneys from that fund.

(d) The imposition of a charge upon the Federal Consolidated
Fund, or the abolition or alteration of any such charge.

:4@@»#%(&5@14{ ot LS (@)
- /d)/@L/;U”gz‘éd” .

The receipt.. of moneys on account of the Public Accounts of
the Federation, the Custody or issue of such moneys.

(f) The audit of the accounts of the Federal
or a Provincial Government and any matter incidenta
the matters specified in the preceding paragraphs.

Government
1 to any of
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a licence fee' or a fee or charge for any service rendered or
(b)' for the Imposition, abolition, remission, alteration or regu-
lation of any tax by any local authority or body for local purposes.
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In a sense as in the case of Money Bills the Article does not
provide that when passed by the National Assembly it must
80 to the President for assent without it is being transmitted
to the Senate. It is obvious that if the Bill relates to a matter
which does not come within the definition of a Money Bill as
for instance where it relates to coinage, currency or the State
Bank it must follow the procedure for a Bill relating to a matter
in part 1 of the Federal Legislative List. None of the matters

mentioned in Articles falling under part 2 of the Federal Legisla-
lative List or the Concurrent List.
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Mr. Hasan A. Shaikh: Point of order. We should avoid making
such remarks about the Speaker.

Mr. Chairman: Ye:s, I agree with you.
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Zakat Fund means a fund established under Section 7 of this

Ordinance:- Zakat year means year according to the Hijra calendar.
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matter 1nc1dental to - Any matter 1nc1dental to any of the matter
. specified in the preceding paragraphs.
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Incide.ntal:— depending upon “or a pertaimnéw' to something else

as primary, something necessary, appertaining to, or depending

upon another which is termed th= principle, something incidental
to the main purpose. :

4
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The audit of accounts of the Federal Government or a Provincial
Government. :

WS AT 20 01 f rigfon SR 23 05
=lo-—z iy Auditing e Wl o M ot 4%
/“/:, a2 I %J@{/"&U‘l& Chapter .IV <L #1557

| o ' | s Ul

The accounts of the Central Zakat Fund, a Provincial Zakat
Fund and a Local Zakat Fund shall be maintained and operated,-
respectively by the Administrator-General, the Chief Administra-
tor, and the Local Committee. The records of the accounts
of the Zakat Funds shall be preserved for such period and shall
be made available for audit or inspection to such persons or
agencies, and in such manner, as may be prescribed to carry
out audit to the Central Account Fund annually or at shorter
intervals, the Central Council, and to carry out audit of a provin-
cial Zakat Fund annually or at shorter intervals, the Provincial
Council shall appoint Auditors, being persons -who are Chartered
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.ccountants within the meaning of the Chartered Accountant
Jrdinance 1961. The annual report of the Auditors on the Zakat
Zentral Fund shall be laid before the Pailiament; and that on
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This word provides that Bijll shall be deemed to be 3 Money Bill
1£ it contains.any of the matters contained.in so and so -without
any other extraneous provision. This is to safeguard the Upper
House against an abuse of this provisjon by the Lower House
by treating ..... ordinary Bills as Money Bills adding to them
some financial clause.
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The " following amendments shall be made in Zakat and Ushr
Ordinance, 1980:

Jr(f))/‘;i/)!jé—&‘/fdﬁ dt’:c:t-d-ﬂ“- /:.._—‘::/uﬁ";‘f:fé‘;w
S AN - u:"(d/ﬂb/s-g/l}é’z

"Expenditure on the collection, disbursement and administra-
tion of Zakat and Ushr provided that the expenditure on
the Central Zakat Council and the Administrative Organi-
zation or the Administrator General shall be net by the
Federal Government that on the Provincial Zakat Council
and the Administrative Organization of the Zakat Administra-
tor and that of a District Committee, Tehsil, etc. etc. and
that of a local body from the Local Zakat Fund not exceed-
ing 10% of the receipts. Provided further that the banking
services and the services connected with the assessment
or’ collection of Zakat would be free."

/ 5 /

: »é-%/k/q_éi/ff%;/’u"u'
"Provided that the expenditure on the Central Zakat Council,
a Provincial Zakat Council, the Administrative Organization
of the Administrator General or a Chiel Administrator
and that on a District Committee, Tehsil Committee, Taluga
Committee or Sub-Division Committee  shall be met by
the Federal Government and that as a local committee for
the purpose of Zakat Fund not exceeding 10% of the receipts
im that fund during: the ycar."
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9-(1) "The Central Zakat Council shall make disbursements and
transfer -funds to a Provimcial Zakat Fund. in such  form
and manner as may bec prescribed and as would help in
ensuring satistaction of the necdy and: the poor, throughout
the country as far as possible on a uniforim basis."
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"The Chairman of the Central Counci] shall be a person who

is or has been a Judge or an ..d hoc Judge of the Supreme

Court to be nominated by the President in consultation
with the Chief Justice of Pakistan'.
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"In each province the Prov_inciéi Government shall by noti-
fication in the official gazette establish a Provincial Zakat

Council to exercise general superiniendence and control

over matters relating to Zakat and Ushr", =2tc., eic.
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" sub-section (1) after the words 'the Provincial Govern-
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'The Central Council may ke notification in the official

gazette make rules for carrying out the purposes of this
Ordinance'
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ine Central Council may with the prior approval of the

Federal Government’
| f../:.,«btgu//:’iT

In the proviso after the words Central. Council occurring
for the first time the words "with the prior approval of
the Federal Government" be added.
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"The Central Council shall make such amendments in  the
rules as the Federal Government niay from time to time
direct".
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Whereas Zakat, including Ushr, i1s one ol the fundamental pillars
of Islam; And whereas the prime objective of the collection
of Zakat and Ushr, and disbursements therefrom, is to assist
the needy, the indigent and the poor; And whereas the rates
of Zakat and Ushr, as also the purposes tor the utilization of
Zakat and Ushr, are specified in Shariah; And whereas Shariah
enjoins® all Muslims who are sahib-e-nisab to pay, and the State

to arrange for the proper collection, disbursement and utilization
of Zakat and Ushr and also allows such Muslitns to disburse for

the purposes authorized by Shariah the puart thereof not cotlected
by the (Idlt 3
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"Provided that the said authorlty shall not, save as expressly
provided in the Constitution or in any law made by Majlis-e-
Shoora (Parliament), extend in any Province to a matter
with respect to which the Provincial Assembly has also
power to make laws."
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"Provided further that the Federal Government may by
notification in the official gazette exempt any class of
bonds or certificates issued by the Federal Government or
statutory corporation, company or other enterprize owned
directly or indirectly by the Federal Government, a Provin-
cial Government, a local authority or a corporation owned
by the Federal Government or a Provincial Government
either singly or jointly with one or more of the other three
from deduction of Zakat on compulsory basis."
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Privileges of Members of Parliament in India, 1979

SH Gt P et

-

"One of the most essential ingredients and integral part
of parliamentary privileges is that all those held guilty of
contempt of the House, in its collective capacity, or of
its individual member, are suitably punished. If the contempt
goes unheeded or the House is limited for want of punitive
powers the very purpose of extending privilege is defeated.
But what constitutes a privilege is a problem.

- impbrtant ﬁu‘t@

It is an evolutionary process to decide by convention as to
what is a contempt of a House or of its individual members."
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"It was considered to be a breach of privilege to either
cast any reflection on the sub-committee constituted by

the House, or to give deliberately wrong information to
it. -

In the Legislative Assembly, the Chair also felt that
if the dignity of the House was to be preserved, it should
not allow any suggestion for insinuation to pass unnoticed.

The Chair ruled that a newspaper which incorrectly reported

- replies to questions given in Legislative Assembly, committed
a contempt of the House." =

LS G dt s P 80 = AT
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"Contempt of the House includes disrespect to the House
or its members by any outside authority, reflection on
the character of a member of the House or the House
as a whole interference with the procedure of the House or
its '‘committees, any interference with an officer of the
House or any person employed by in the performance of
their duties, refusal to obey the orders of the House."
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Mr. Hasan A. Shaikh: I would not take moiec than 2-3 minutes.

Mr. Chairman: O.K. We give you a special permission for
two minutes.

Mr. Hasan A. Shaikh: Sir, I don't think that the question of
jurisdiction has been considered. Money Bill is a question of
jurisdiction and that jurisdiction has been vested in the Speaker
of the National Assembly. After his having exercised that jurisdic-
tion, have we any jurisadiction to deal with the matter which
in fact has been determined as Money Bill or certified as Money
Bill by the Speaker of the National Assembly ?

Mr. Chairman: This is a very important question. I agree
with you.

Mr. Hasan A. Shaikh: Sir, it is a very important question
and therfore, 1 think, cannot be resol\_/ed in the Senate.

Mr. Chairman: But there is a doctrine called jurisdictional
fact. If on the determination of a wrong fact a court or tribunal
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assumes jurisdiction then that fact can be enquired in to whether
it has been correctly defined or not ?

Mr. Hasan A. Shaikh: But who can enquire into that ? Not the
Senate but ....

Mr. Chairman: But the courts. I think, it is an important
point.

Mr. Hasan A. Shaikh: That is all, Sir.

Mr. Chairman: Yes, Proi. Khurshid Ahrred.’
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Mr. Javed Jabbar: (‘ JJ".’IJL&'[‘:‘ Mr.  Chairman, at the®

outset in opposing the admissibility of this privilege  motion
ram struck by the fact that so much hard work so much sincerely
done hard work, so many profoundly relevant as well as signifi-
cantly irrelevant quotations have been used to tell us that the
world is round. There is absolutely no disputing the fact that
this government like every government of Islamic country like
Pakistan .accepts the sanctity of the principle of Zakat. That
is not the issue raised by the privilege motion. Neither is it the
view poiric of the Federal Government that the status of the
Senate be circumscribed by means of a law. It is this Federal
Government which is the inheritor of a very glorious tradition
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established by the first PPP Government which recognized the
federal concept of Pakistan which pioneered the concept of
a balancing bicameral legislative concept, to ensure that the
rights of the provinces, the rights of the people living in minority
provinces in particular be protected by the Constitution. It
is indeed the view point of this government that the original
sanctity of the 1973 Constitution be restored in order to ensure

So, in opposing the admissibility of this privilege motion
we would like to begin by stating very clearly that the Federal
Government is committed ‘to the irrevocable unquestionable
sanctity of the principle of Zakat. The admissibility of this
privilege motion must be judged on the grounds that are relevant
to admissibility not to questions of an ideological interpretation
which can be covered in debates in a motion separately from®
the present one.
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I belive that this motion is inadmissible not iust on the
technicalities inherent in the written text of the Rules of Pro-
cedure but on a very conceptual and fundamental basis because
inadvertently perhaps this privilez= motion raises the most interest-
ing question. If we are to assume that a breach of privilege
has been committed, who has committed this breach of privilege ?
If at all the intent is to hold the members of the National As-
sembly as having committed a breach of privilege, members
of an Assembly elected on possibly the freest, fairest general
elections held in the history of Pakistan without any incumbarance’
of Martial Law legal framework. orders or whatsoever. The most
explicity mandate given by the people of Pakistan is evident ;
unfortunately not in the Senate which still reflects the elections
held on a non-party basis but in the composition of the four
Provincial Assemblies and the National Assembly. Now, those
elected representatives have duly chosen to consider a law called
the Finance Act, 1989 and have passed it. §°\

- Let us go to the second possibility - has breach of privilege
been committed by the Speaker of the National Assembly who
represents the very epitome of the dignity, the wisdom of the
elected representatives of the people, who is perhaps as conscious
as we are of the rights of the people ? With great respect even
though [ belong with pride and honour to this Senate, this august
forum, one must remember that this remains an indirectly elected
forum. The Speaker of the National Assembly is not only himself
a directly elected representative. He is the sum total of a dignity
of the directly elected representatives of the people. It is unthink-
able that the Speaker of a National Assembly would wish to
commit deliberately a breach of privilege of any other legisiature.

Finally, Mr. Chairman, we come to the third possibility. Has
the President of Pakistan who, according to the Constitution,
has to finally authenticate a Money Bill which he has duly done ?
Has the President of Pakistan also possibly committed breach
of privilege which brings us to the concept of parliament itself ?
Is parliament divisible in terms of privilege ? There is a conjoint,
congenital sense of being part- of an indivisible entity because
parliament as is well known is defined to consist of the President
and the two Houses of parliament. Mow, we have a situation here
where 2/3rds, if we are to divide it for the purposes of argument -
2/3rd of parliament have duly, through totally democratic proces-
ses through an extremely exhaustive debate in which every possible-
view point was advocated, in which every member of the National
Assembly had the fullest possible opportunity to participate, 2/3rds
of parliament has considered a law and has validated it. It has
been authentitated. It is now in force. Are we to then consider
the very upusual possibility that 2/3rds has committeed a breach

i
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of privilege of the 1/3rd when by all principles of derﬁocraéy
and constitutionalism the letter and the spirit ‘'of the law has
- been followed meticulously ?

For the record Mr. Chalrman, Article 66 of the Constitution
must be noted :

"66. (1) Subject to the Constitution and to the Rules of
Procedure of Majlis-e-Shoora (Parliament), there shall’ be
freedom of - speech in Majlis-e-Shoora (Parliament) and
no member shall be liable to any proceedings in any court
in respect of anything said or any vote given by him in
Majlis-e-Shoora (Parliament), and -no person shall be so
liable in respect of the publication by or under the authority
of Majlis-e- Shoora‘ (Parhament) of any report, paper, votes
or proceedings'.

At the very beginning before I even go to the other articles
of the Constitution, this represents a basic obstacle in the path
of those who seek to move this motion of privilege because
you cannot hold members of the National Assembly possibly
guilty of breach of privilege because all their actions and their
works - are protected- from the possibility of any proceedings
by the very Constitution that this House seeks to help protect.
Article 69 of the Constitution says: ’

"69.(1) The validity of any proceedings in Majlis-e- -Shoora
(Parliament) shall not be called in question on the ground
of any irregularity of procedure".

The Constitution is so explicit that even if later on"a tech-
nical irregularity is discovered the validity of the act of parliament
cannot be called into question. So, these are two very basic
and fundamental considerations. : '

We have already referred to Article 73(4) and (5) but then
again for the record, I think, we must clearly note them.

"73(4). If any question arises whether a Bill is a Money
Bill" or not, the decision of the Speaker of the National
Assembly thereon shall be final.

(5) Every Money Bill presented to the . President for assent
shall bear a certificate under the hand of the Speaker
of the National Assembly that it is a Money Bill,
and sich certificate shall be conclusive for all purposes
and shiall not be called in question".
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I cannot think of any other provision perhaps in the Con-
stitution which is so lucidly explicit. It allows for no possible
doubt or mis-interpretation - crystal clear. Theie may be other
_provisions in the Constitution where one can legitimately say
this, is the intent of the Article, this is the spirit of the Article
but here the lucidity with which these words have been written
reflect the purpose, the objective and the spirit on which it
is based. : -

Mr. Chairman: It also appears that sub-clause (4) and (5)
deal with two different situations. Sub-clause (4) talks of a
decision of the Speaker which is final. That envisages one situ-
ation. Then for purposes of the President it is the certificate
which is final. So, there are two different situations. [ think
they deal with finality on two counts. That apparently is finality
on two counts. :

Mr. Javed Jabbar: I agree but Mr. Chairman, that only in my
view re-inforces my point because in one case it refers to the
validity of the decision regarding as to whether a Bill is a Money
Bill or hot a Money Bill and in the other it refers to the next
stage -.the logical, sequential, progression. Once the Speaker
has decided that some thing is valid, the next logical stage
is the President and the Constitution is very clear on that as well.

Mr. Chairman, the commentaries often referred to regarding -
the Constitution of India, the unwritten Constitution of Britain,
I absolutely concede that it is very necessary to refer to inter-
national precedents and one does so and I think one must learn
 from the experience of other countries. Indeed the Legislature -
of Pakistan will berefit by studying legislative development of
other countries. However, every country also at certain levels
has its own specific experience and the specificality of Zakat is
such that I doubt that other legislatures, in any case alas! 1n the
Islamic world we do not have long traditions of parliamentary
records or histories which can give us relevant and direct prece-
"dent. Indeed the irony is that in the Muslim world at large there
are authoritarian, centre-oriented governments which do not
encourage legislative de-centralization. Indeed most powers are
- concentrated in the Centre of Muslim States. So, perhaps it is
' advisable not to explore these possibilities to greater depth
' but referring to just one source that one of my honourable friends
referred to - Basu's commentary on the Constitution of India.
In volume (G) page 59, if you wish to refer to it there is a refer-
ence to the unquestionability of the decision of the .Speaker in all
aspects related to the interpretation of a Money Bill. The very
same commentary referred to gives us the benefit of quoting
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some thing which re-inforces our view-point.

I come now to the concept of Zakat Ordinance. Now it has
been said that it was deliberately visualised to protect it from
the vagaries of passing political goveinments and fortunes. Mr.
Chairman, with respecty the Zakat and Ushr Ordinance was-
created under Martial Law. Martial Law, in our view, you ray
or may not disagree, Is mherently un-islamic. We, therefore, be
lieve that in the light of the experience of the past eight to nine
years there are inherent flaws in the concept visualized by the
'Zakat and the Ushr Ordinance. It is a well established principle
that nations must learn by the manner in which laws are applied.
That is why even Constitutions are amended every few years,
‘every few months, leave alone laws. What has the experience of
the Zakat Ordinance been, I deeply regret to say that mal-practice
regarding the distribution of Zakat at the grass roots level has
been a well known national phenomenon ever since its inception. I
do not doubt the sincerity with which the Ordinance was visualized
. by my honourable friend and others but the experience has been
completely contrary. Zakat has been used administratively under
Martial Law and regrettably it continues to be used to this
day. We have the peculiar phenomenon that simply because a
_provincial government may not be the same as the party in
the Federal Government, it has been attempting to use the
constitution of Zakat Committees to suit its own purposes or
- to reflect its own candidatures. Now, this is just the new pheno-

Now, this is just the new phenomenon. In tha past there have
been numerous stories of accounting mal-practices. At one point,
therefore, when the present government took note of the Zakat
system in the country, it was felt that in the interest of account-
“ability it was necessary to make certain basic amendments. And
when we bring these amendments Mr. Chairman, what are we
doing ? My honourable friend read out all the proposed amendments.
1 concede yes those were correct. There is nothing to hide.
‘What is.the thrust of each single one of them ? It is to make
the Federal Government a party to some of those basic actions.
Now, what is the Faderal Government? The Federal Govern-
ment is not sitting on a mountain top safe from accountability.
The Federal Government is subject to accountability. Every
‘single day in the National Assembly and in the Senate you can
question us on any action or inaction that we are guilty of and
the purp se in making the Federal Government a party to the
administration of Zakat is to remove the scope for malpractices,
is to ensure that at the highest level in the‘country not just
even at a provincial level where local power politics can enable
a Provincial Government to get away possibly, I do not say
always but it is possible that local power politics enable a provin-
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cial government to get away with certain things at the federal
level that is very difficult to do.

Mr. Chairman: | think you will have to continue in the
next meeting of the Senate, | think we will have te+ adjourn
now.

Mr. Javed Jabbar: May [ just finish in. five minutes Mr.
Chairman ?

Mr. Chairman: No, why don't you keep it for the next
day, so that you can continue in the next sitting ?

Mr. Javed Jabbar: Just these basic points and then | will
continue at the next sitting.

Mr. Chairman: O.K. Three minutes more.

Mr. Javed Jabbar: Thank you very much. | was just wishing
to conclude my point by saying ‘that in the Government's view
the concept of Zakat need not be digressed into at the occasion
of this privilege motion because in our view the Zakat Ordinance
~simply creates an official system for a mandatory contribution
enjoined by religion, that is our view. It is not our view that it is
a tax. So, there is no need to say that we are trying to see
it as a tax and morebver Mr. Chairman, the Finance Act.

Mr. Chairman: No, if it is not a.tax how would you bring
it within Article 73?

Mr. Javed Jabbar: Mr. Chairman, may I submit I was jus:
going to say that a Finance Act or a Money Bill is not just about
taking money from people, it is a composite financial document of
a total country and where you have a religious factor such as
Zakat it comes within the responsibility of the Federal Gove:r-
ment to ensure that all money is collected whether by the State
as tax or whethe- voluntarily given by people as part of the:
religious conviction are greatly managed. So, therefore, we do not
see any contradiction in placing this under the Finance Act and as
I shall very quickly concluce and show you:- that this has been
done frequently in tne past. In the past Mr. Chairman, the socalled
autonomy of the Zakat Counc.s was misused to evade the kind
of accountability which Parliament alone can enforce and |
would say that the role of the provincial government as you wiil
note - in the proposed amendments has not been completely ex-
cluded. It says specifically:
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“shall In consultation with the Provincial Government....... 1

In Section 14, we are not removing the role of the provincial
government. We are oniy saying let the Federal Government and
the.Provincial Government work together rather than independent-
ly because so-called autonomy can easily be misused.

And lastly Mr. Chairman, there are numerous precedents.
Not just the 1987 one, it is most interesting to see that as
many as seven different Ordinances and Acts which do not osten-
sibly have anything to do with the Money Bill were amended
as part of the Finance Act in 1986. They ‘pelude the Transfer
of Property Act, the Workmen Compensation Act, the National
Development Finance Corporation Act, the Loans for Agricultural
Purposes Act, the Employees Cost of Living Act, the Banks
Nationalization Act and the Employees Old Age Benefits Act.
Then in 1987 we had four other laws which were amended through
the Finance Act. The Workmen Compensa* >n Act again, the
Foreign Exchange Regulation Act, the Banking Companies Ordi-
nance and the Zakat and Ushr Ordinance and | note with some
surprise my honourable friends saying that the amendment made
in 1987 in his view is not substantive one. | thought I recal! the
intensity and the depth with which he argued his case and |
am now  surprised to find that he thinks that that was not the
substantive amendment. It was a substantive amendment. It
was duly passed by the previous National Assembly. So, on the
grounds c¢f precedent alone Mr. Chairman, in concluding ‘his
section of my presentation I submit that there are ample grounds
for this motion to be held entirely nadinissible. Thank you.

~ Mr. Chairman: Would you' like to say anything further on it
orfshould I conclude the debate: ?

Mr. Javed Jabbar: Mr. Chairman, I would like to continue in
the next sitting.

Mr. Chairman: O.K., you will continue with this. -
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I ad;ourn this Housé to meet again on the 19th of July, 1989 at 6.00 p.m.

iThe House adjourned to meet agatn at six of the clock in the evening on Wednesday
the 19th July, 1989)].



