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FURTHER DISCUSSION ON THE ADMISSIBILITY OF

PRIVILEGE MOTION RE: LAUNCHING oF
PEOPLES WORKD PROGRAMME

Mr. Chairman; Now, before We proceed to debate, there
Is just one observation | would like to make SO that I can get,
8uidance of the Members on 3 point which | think, js
of some importance.

Yesterday, | had requested the honourable Interior
Minister about hijs vi i
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Government extends to all matters in the Federal List.
As far as the Concurrent List is concerned, the Federal
Government has no executive authority over that field
except such as may be expressly, conferred either by the
Constitution or by a law and this was because the honour-
able Interior Minister had relied on Item No. 25 in the
Concurrent List to contend that the authority for the
Peoples Programme is conferred on the Federal Government
by that particular item. Now, in response to my question,
the honourable Interior Minister had said that in his opinion
the law which confers the authority is the Finance Act.
Now, my own impression is, and I would like to be guided
by the honourable Ministers, Professor Khurshid Ahmed,
Mr. Ahmed Mian Soomro, Mr. Muhammad Tarig Chaudhry,
that the Finance Act does not deal with this matter.
The expenditures are approved by Demands for Grants,
and the Finance Act only authorizes the imposition of
taxes. Now, I may be wrong, I may be right, 1 do not
know, but I would like to have the views of the honourable
Members perticularly - as 1 said Prof. Khurshid Ahmed
and the honourable Interior Minister, Dr. Sher Afgan,
the Law Minister as to whether this impression is correct ?
Because my own impression is that the Finance Act deals

~ with the taxes, imposition of taxes, the machinery for

taxes while expenditures are authorized by the Demands
for Grants. Therefore, the two questions which would
arise would be : ,

l. What is express authority to be conferred by law or
the Constitution ?ion ? '

2. Does the Finance Act deal with this matter at all
or is this matter i.e. authorization of expenditure
dealt with by Demands for Grants ?

So, T will be grateful that when you (Mr. Aitzaz Ahsan)

are winding up, not now, I just thought that I will bring
it to your notice. e

(Interruption) *

Mr. Aitzaz Ahsan: Mr. Chairman, on the basis of your
enlightening observation......

- Mr. Chairman: No. No. It would only be enlightening
if I am correct ? g

~ Mr. Aitzaz Ahsan: No. May I just submit, if you wil¥

"permit me, Mr. Chairman, ! have the advantage of your
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seeing the patient side of the ‘Chair and I just want to take
this liberty on the basis of that & that is the point of order
which relates to the proceedings and procedure of the
House and I reiterate my submission, Mr. Chairman, and
that is simple. This is a question - first that has to be
decided about admissibility. We are again crossing the
Chenab bridge before we have crossed the Ravi bridge.
The admissibility point is : Is there breach of privilege
or not ? First point is : Is this a question of privilege ?

(Interruption)

" Mr. Chairman: You see, the argument I have to make is
that according to the honourable Senators, they are the cus-
todians of the Constitutior and especially of the rights of
the Provinces and they say that any non-constitutional
interference is a breach of privilege. Now right or Wrong,
as I said, this is an argument but I have to meet that
argument. So, you may be right, ultimately it may be
one way or the other but at the moment, we are only
elucidating certain points which have been raised.

Mr. Aitzaz Ahsan: Now Mr. Chairman, the learned Mem-
bers who are arguing at the other side-what they should
establish and there are volumes on it. It is not a subject
that is un-chartered. It is the subject on which you have
given your opinion and I have other rulings also. May
I just submit in which you, Mr. Chairman, as Law Minister,
has given forceful opinions which have been accepted
by the Chair that such questions would- not amount, mere
constitutional violation would not amount, to ‘a breach
of privilege. ’

Mr. Chairman: You see, the point is at the moment that
we are examining all these issues. Even in those previous
_rulings the Chairman did give his views on certain points
which Wwere raised. That is not a matter arising at the
moment. At the moment, we just want clarification of
certain issues which have been raised.

: Mr. Aitzaz Ahsan: Mr. Chairman, I do not want to enter
Into an adversary discussion with you.

Mr. Chairman: All I want at this stage is that if you have
certain views on this because this matter occurred to me and -
I felt that perhaps the authorization of expenditure is
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not dealt with by the Finance Act. I may be wrong. All

that I want is to be correctly guided as to what is the

correct position ?.

Mr. Aitzaz Ahsan: But for a moment without conceding
let that be felt. For a*moment assume that it is contrary
to the Constitution. They have still to establish that every
violation of the Constitution is Ipso facto a breach of pri-
vilege.

Mr. Chairman: That agree with you.

Mr. Aitzaz Ahsan: Mr. Chairman, may I just submit mere-
ly saying that the Constitution has been violated does not
make it a question pertinent to admissibility. For admissi-
bility they have first to establish :

I. the privilege ;
2. then its violation.

First they should establish the privilege - where do they est-
ablish it ? Has one person from that side referred to anything?
lation apprehended, alleged or whatever is per se a question
to. Have they been able to give one ruling, one precedent,
one point of law expressly that every constitutional vio-
lation apprehended, alleged or whatever is per se.a question
of privilege or breach of privilege ? That is the first
question, Mr. Chairman, which should be asked by them-
selves. S

Mr. Chairman: Your argument will be given full weight.
Your eloquence, your argument, your strength or your force
all this would be given full weight.

My only request is that please if you have any views
on this aspect kindly give it to me.

‘ Mr. Aitzaz Ahsan: Mr. Chairman, why I say this, Mr.

Chairman? This 1 say it with respect and that is that
the time of the House and the Members is very valuable.
Yours time is valuable and if we 80 on to irrelevant things,
if we go on things that have got nothing to do with the
privilege. Why are we going into that ? First, the privilege

must be established - second, its violation must as a fact

be established. (Interruption)
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Mr. Chairman: No. I think, we conclude the point of order.
Your arguments are very good, very weightly & we will give
them full weight. Please if you can guide me on this
aspect, I will be grateful and I am also requesting Professor
Khurshid Ahmed the Law Minister, Mr. Ahmed Mian Soomro,
Dr. Sher Afgan®and Mr. Javed Jabbar, if they have any
views on this aspect as to whether the Finance Act deals
with expenditure or only deals with taxation. Is this matter
covered by the Finance Act. You know, there are two
aspects arising, as I said, one is, if the Finance Act deals
with this matter would that be expressed authority as
contemplated by Article 97 of the Constitution and secondly
does this matter at all falls within the ambit of Finance
Act. On this if you have any views [ will be grateful
and if you do not have any views even then I will be grate-
ful.

Dr. Sher Afgan Khan Niazi: Mr. Chairman, Sir, if it is
establishmed that it causes breach of privilege, it is not rele-
vant at this stage. If Yyou kindly permit me I will explain this.
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Mr. Chairman: Anybody else who would like to speak ?

Dr. Sher Afgan Khan Niazi: Mr. Chairman, Sir, point of

- personal explanation as my name has been taken.

Mr. Chairman: Yes please.

Dr. Sher Afgan Khan Niazi: Sir, only one point'I want to
clear that it is right that we who are elected come to this
honourable House and the House of National Assembly
with certain statutory rights. We have been given in the
Constitution those rights, amenities and privileges under
Article 66 and so many other Articles. For example, nobody

can arrest any member except with the permission of
the Chairmian or the Speaker -of the National Assembly.
That statute is available and there are certain laws which
are specifically applicable for these things in ~which the
rights have been given to the honourable members. There-

~ fore, outrightly in the beginning I request and I submitted

to the honourable members that any thing, I mean privilege,
if it is claimed that should be either describe8i in the
Constitution or it must be available in the $#atute and
then it can be claimed.
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DF‘. Shgr Afgan Khan Niazi: Mr. Chairman, you know, Sir,
that is written as well as the convention and common usage.

They have been described in the law as the law.
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Dr. Sher Afgan Khan Niazi: Moreover, the conventions in
the parliament and practices and precedents they also make
part of the law.

(Interruption)

1.~ fconvention ik, 5
~Ureids 09 o (A .
(Interruption)

Mr. Chairman: So, you are quite right that Constitution,
statutes law, conventions, parliamentary practices and com-
mon usage - all these things will, therefore, constitute what
Is the law of privilege on a particular point. St //;uvéf

Dr. Sher Afgan Khan Niazi: That is thing
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it is the exclusive jurisdiction of the Supreme Court to

the exclusion of all other courts. I think, it will be in

good taste, I feel'pe'rsonally, Sir, I think it will be in

very good taste that we leave this . matter as the Lahore

High Court went to the extent that'even if a Government

had come to us we could not have entertained the petition'.

They went to that extent because it is an ‘exclusive juris-

diction of the Supreme Court conferred on Supreme Court

under Acticle 184 of the Constitution.
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Mr. Sartaj Aziz: May

I present to you the procedures and
guidelines for the Five P

oint Programmes, M NA's Programme,

Mr. Chairman: ] will be

grateful if you can givemeacopy
_and one to the Law Minister

so that we can compare the two.

Mr. Sartaj Aziz: | have only one copy, you can get
if from the Ministry.

Mr. Chairman: Because o

Ne prupose of this debate 15 of
course to establish whether j

t is admissible or not. The othier
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[Mr. Chairman] .
purpose of this debate is to debate at a national tforum,
what are the different view points. So that if you feel
that there is something reasonable in any view point you
may  consider that. I think this is one of the purposes
of the debate that we are having in the Senate, (1) to
determine which is a purely technical thing whether the
motion is admissible or not. Secondly you are hearing -their
views, they are hearing your views, may be, you can look at
each other's views that if there is something reasonable, if
they find your views reasonable I am sure they will adjust
their position. If ycu find their views reasonable you will
adjust your position. ‘ -

Mr. Aitzaz Ahsan: But is it Mr. Chairman, that beyond
the question of admissibility
itself ‘into.....,

: (Interruption)

Mr. Chairman: Yes, this is one of the purposes I can

assure you if the debates are not merely academic debates

the purpose of the debate is to, firstly, educate ourselves,
secondly to educate the people and to learn from each other

and adjust to each other's position.
Mr. Aitzaz Ahsan: Mr. Chairman, there are rules.

Mr. Chairman: I agree with you.

Mr. Aitzaz Ahsan: It is my duty to point out.

- Mr. Chairman: Please point out, [ agree with you. I
am not denying the rules.

Mr. Aitzaz Ahéan: Now, there are rules. This questioﬁ
at this time can be debated only and only for admissibility.

Mr. Chairmén: @41

" Mr. Aitzaz Ahsan: Now, beyond that if we are having a
dehate and Mr. Chairman, as a forum...... !
(Interruption)

SENATL OF PAKISTAN : [May, 16, 1989

this House has converted -

Mr. Chairman: Beyond that what I was suggesting was, I
agree with you, I am not talking purely technically that both
sides are presenting their views. If as a result of this
debate the honourable Members who don't belong to the

Government they find that what the Government is saying:

for example they are saying that these are the pecple

we have been included in the committees. There is no-
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ditference between the two programmes. These are the
things to consider. Because so far you have only been
reading press reports and they may not be Complgte. So 1
would request you that  in ‘the proper spirit of this debate
if there is anything reasonable that you find in the position
of the other.side, you should adopt it. And this is I would
say one of the purposes of having a ‘debate in any national
forum. The other is of course my task of determining
admissibility which I will do in accordance with my con-
science and the Constitution. Now, who wants to speak ?

Mr. Basheer Ahmed Matta: Sir, I/would. like to speak,.
P T e et

Mr. Basheer Ahmed Matta: [ ws exactly wanting to refer

to the point which you yourself have now referred, Sir, that

it is not exactly in the spirit of a judicial court that we
sit here. ‘

-Mr. Chairman: Quite right.

Mr. Basheer Ahmed Matta: Those things may be deter-
mined by legal minds who are experts on jurisprudence & law
and Constitution. But this forum also Mr. Chairman, repre-

~sents the wisdom and experience of this country in different

channels. At least it is supposed to be so according to
the Constitution and according to the polity that has
been evolved in this country. Now, if we reduce every
question that arises in this House to only its legal confines,
then I think we will not be doing the duty which is incum-
bent upon us with regard to the overall aspect and view of
things in this country. Having now introduced this subject
because you have already spoken and clarified this point -
and [ would point out two basic things which really jar in
the mind of a person who looks at this People Works
Programme.

True, this programme is a developmental programme
and everybody wants development in this country, because
this country is a development starved country. There
has -been no development in this country which can be
compared with the twentieth century march of ®other
developed nations. What jars one in the mind is that it
has at the apex an extra-governmental element. First of
all, anybody who reads or hears or talks about this Pro-
gramme, the first- thing that occurs.to him is that its
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administrator at the district level will be a private person
who has no connection with the government. A person
who sits in his own house or, for that matter, sleeps in
his own house, the government will go to him and he
will be aroused to come and chair a developmental board
or committee which is vital to the development of this
country. So, I feel, Sir, that the government in its wisdom
should reconsider this natter. When the government's
machinery exists, when there are established channels
for executing development works, then why should a private
person who is in no way connected with the government
be given the chance, or be put to the trouble, of executing
and deciding _about this programme ? The first point is
this, Sir.

- The other aspect which exacerbates this point and
which is very glaring is that all those eéxtragovernmental
persons- who will be associated with this® programme at
the control level will belong only to one particular political
party. If it had been arranged on a multi-party basis,
may be, it would not have been so glaring. But because
the extra-governmental persons who will control the pro-
gramme will belong to one party, the whole programme
(although it will be executed with the money of the State)
will, in effect, belong to one party and all its credit will
g0 to a single political party. So, in view of its political
and administrative aspects, the govérnment, In its wisdom,
should reconsider the whole matter. Why is it necessary .
to execute development works through persons who have
no relationship with the government either representative
or non-representative ? The honourable Minister of Law
yesterday stated that certain people from the provincial
departments are to be associated. But they will be at
a subordinate level. They will only execute what they are
told. They will give only expert opinion but they will
have no decision power. The real power will rest with
the administrators of the People Works Programme and
they will be and they are, so far as we know, they are
all private persons. This is a glaring irregularity.

The other point, which is a very important political
point, and which has been raised even by my friends who
are generally very sensitive to this issue being raised
in such forums, is the question of provincial autonomy. Now,
the question of provincial autonomy is not a light question,
Sir. It-has to be viewed in two perspectives. One is the
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constitutional aspect. The Constitution of Pakistan is
a federal Constitution, Sir. And a federal Constitution as°
such gives certain rights to the provinces, which, according
to the practice.of other countries which are federal have
not “only to be respected but even to be promoted by
the federal government. A long rope has to be given to
the provinces to carry out their development in every’
~ sphere of life and Federal Government should act as a
protector rather than as a hinderance in this process. The
provincial autonomy question which is enshrined in the
Constitution cannot be by-passed so lightly. If we had no
past bitter experiences then we might have carried on
experiments with the question of provincial autonomy. But
having had bitter experiences in the past with regard
to this very vital question (about which I don't want to
take much of your time because much light has been
thrown on those facts which are a part of history), if
we still want in the perspective of that historical experience
_if we still want to take the matter of provincial autonomy
lightly, ‘I think, it will -be a march backward, it will not
be a march forward. In this particular case, Sir, it may
be that we can say for the sake of argument that because
it is®a developmental activity, a question of public benefit,
therefore, nobody should oppose it. But on the same analogy
tomorrow other restrictions will be imposed on provinces
which will be of a negative type. Then this instance will
be quoted as a precedent and it will be argued that when
this practice was being  established nobody raised an objec-
tion to- it. So, Sir, there are in the peoples works programme
two vital 1rregular,mes One 1is the extra-governmental
element which is being introduced in it, and the other is
the by-passing of provincial autonomy. There is another
thing also which I would like to state on the. floor of
this House. It has already been stated that there is only
a drop of money available for development in Pakistan.
What we see 1 have the honour to be sitting on certain
committees of the Senate and I have now come to know
the internal position, the financial and  economic strength
of the country, and I am sorry to say, Sir, that there
is not much in the kitty to be expended on development,
So, whatever there is, if we allocate. it to the Central
Government and put it at their disposal, then what will
the provincial governments be doing in the provinces ?

What- I request is that the honourable Ministers and I
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say it in all good faith, Sir, and with a positive intention,
should give assurance to this House, firstly, that they will
not bring in extra-governmental elements into the pro-
gramme, and secondly, that they will associate elected
representatives of the nation with it. Afterall people |
have been elected at the Union Council and District Council
level, at the Assemblies level and at the Senate level.
These people also are the well-sishers of this country.
They will naturally cooperate with the government: in
properly executing developmental programmes. So, some
way should be found out to associate  these people with
the development programme. And then Sir, as you observed,
in my opinion also (although I am not a constitutional
expert, I happen to be a Law Graduate) a general finance
Bill or grant of money does not given the Government
the authority to spend the money in whatever way it
likes. Sir, when a Finance Bill is passed, the National
Assembly knows that there are regular channels for expend-
Ing the money granted and presumes that it will be spent
through them. For instance if the Parliament gives money
to the Defence Forces, then the Parliament knows that
there are defence forces of such and such order and such
Is their hierarchy and organization. But if a new element
at a later stage is introduced about which the Parliament
could not have any conception while making the grant,
Sir, then the grant can not be deemed to have been- given
even to that new element which has arisen at a later stage.
On this ground Sir, because there is a very glaring extra-
governmental element involved, which is at the centre
of the whole matter, which is at the apex of the whole
matter, I think that if the Government wants .to carry
out this programme in the form in which it has presented
it, then it will need specific legislation for that. These
are my submissions. Thank you very much, Sir.

Mr. Chairman: 'Thank you very much.
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Now, we will ask Professor Khurshid Ahmed to wind up
from his side and then the ‘honourable Ministers who would
like to speak. Professor Sahib, I want your guidance on
Article 97.

Prof. Khurshid Ahmed: I will do.

Mr. Chairman: Soomro Sahib, you were not here but the
question that I would like to put to you is, because you ha}ve
a legal background, that Article 97 says that the executive
authority of the Federation -as far as the Federal List

1 is concerned, is complete. As far as the Concurrent List
is concerned the Federal Government can have the executive
authority but only under - the express provisions of the
Constitution or any other law. What occurred to me and
I would like to have guidance on that, may be, Dr. Mahbubul
Haq can guide us on this, the honourable Interior Minister
was of the opinion that the Finance Act is a law for
this purpose but my own Impression is that the Finance
Act only deals with taxation matters. The authorization
_of expenditure is done " through Demands for Grants. There-
. fore, Demands for Grants do not become Act of Parliament.
I would like you to examine this also because this is an
important matter on which I would like your guidance.
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"In this part unless the context otherwise requires, "the
State" means, the Federal Government, Majlis-e-Shoora
(Parliament), a Provincial Government, a Provincial Assembly

and such local and other authormes in Pakistan as are
by law empowered to impose any tax or cess."
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"In this part, unless the context otherwise requires, 'the
State' includes the Government and Parliament of India
and the Government and the legislature of each of the
States and all local or other authorities within the territory
of India or under the control of the Government of India". |
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"90. The executive authority of the Federation shall vest
in the President. and shall be ‘exercised by him, either

directly or through officers subordinate to him, in accord-
ance with the Constitution'.
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"142. ‘Subject to the Consntutlon -

(a) nghs -e-Shoora (Parliament) shall have excluswe power

to make laws with respect to any matter in the Federal
Legislative List;
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"142 (b): Majlis-e-Shoora (Parliament), and a Provincial
Assembly also, shall have power to make laws with respect
to any matter in the Concurrent Legislative List";

[Prof. Khurshid Ahmed]

fe b TR ST e T

"142 (c): a Provincial Assembly shall, and Majlis-e-Shoora
(Parliament) shall not, have power to make laws with
respect to any matter not enumerated in either the Federal
Legislative List or the Concurrent Legislative List; and"

&gt

"142 (d): Majlis-e-Shoora (Parliament) shall have exclusive
power to make laws with respect to matters not enumerated
in ‘either of the Lists for such. areas in the Federation
as are not included in any Province".
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"97. Subject to the Constitution the executive authority
-of the Federation shall extend to the matters with respect
to which Majlis-e-Shoora (Parliament) has power to make
.}aws, including exercise of rights, authority and jurisdiction
In and in relation to areas outside Pakistan".
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"to make laws, including exercise of rights, authority and
jurisdiction'. '

to be determined by this Constitution. Then it further says:

"Provided that the said authority shall not, save as expressly
provided in the Constitution or .in any law made by Majlis-e-
Shoora (Parliament), extend in any Province to a matter
with respect to which the Provincial Assembly has also
power tomake laws'".
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Though our Constitution possesses the fundamental element
of a Federation, it possesses so many unique features that
it has been variously characterized by foreign observers
as quasi federation, a unitary State with subsidiary federal

features rather than a federal State with sub51d1ary unitary
features.
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The Laender of the Federal Republic of Germany have
their own sovereignty which is not derived from the federa-
tion. They are public entities with their own authority
not merely Provinces or subordinate administrative agencies.
‘Unless authority has been vested in the federation by
basic law it is the Laender’ (means Provincial State) who
are responsible for legislation, government and administration

of justice.
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"In matters within Concurrent legislative powers the Laender
.shall have power to legislate as long as and to the extent
that the Federation does not exercise its right to legislate,
the Federation shall have the right to legislate in these
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matters to the extent that a need for regulation by federal
legislation exists because; -
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"The Federal Government may, with the consent of the
Bundesrat, issue pertinent general administrative

rules.
It may regulate the uniform training of so and ....'
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} Mr. Chairman: This is what I want to know.
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Dr. Mahbubul Haq: With your permission, may I make it
clear, Mr. Chairman. Since you directed that inquiry to me
earlier on Mr. Chairman, I looked through last evening the
Finance Bill as well as the Demand for Grants which were
circulated with the budget on 8th December, 1988 and copies
of which were also circulated here. There is no mention
for Peoples Works Programme in the Finance Bill and
that is not surprizing because Finance Bill never mentions

. the expenditure, it only mentions the taxation proposals.
. As such there is no mention whatsoever of Peoples Works
‘- Programme in the Finance Bill. ] also looked up Demand'
for Grants because that were the expenditure items like
Peoples Works Programme have to be presented. The
Demand for Grants - a voluminous volume and I had tried
to look through meticulously all Demand for Grants. J1
at least have not been able to find anywhere any Demand
for Grants in which Peoples Works Programme is specifically
- mentioned and if I am mistaken on that the treasury benches :
can refer to any specific Demand for Grants in which
Peoples Works Programme was mentioned. The only refer-
ence [ could find to the Peoples Works Programme was
in the speech of the Minister of State for Finance. It
appears to me Mr. Chairman, that so far as the Finance
Bill is concerned and the Demand for Grants the printed
documents which were circulated at that time were the
Sime as were circulated in June 1988 without any change.
The Peoples Works Programme as such was an after thought
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and was mentioned only in the speech of the Finance
Minister and there is a very brief reference. [ think, I
do not have the copy of the speech but I can read it
out because that is very interesting.

Prof. Khurshid Ahmed: I will read it out.

Dr. Mahbubul Haq: Prof. Khurshid Ahmed can read it out
but that is the only mention, no modalities are mentioned
for the Peoples Works Programme and by whom it will
be carried out or in what fashion. No modalities are men-
tioned that the Provincial Governments will be by-passed.
Nothing like that is ever taken up in the National Assembly
otherwise naturally this jssue could have been taken up
at that time. Only the principle that there will be a People
Works Programme of two hundred crores as mentioned
and I think -it is mentioned clearly in the speech that
this will be through elected representatives and for the:
exact reference it can be read out by Professor Khurshid

Mr. Chairman: Thank you very much. Yes, Mr. Javed
Jabbar. : :

Mr. Javed Jabbar: In the presentation of the Five Point
. Programme the then honourable Finance Minister did not
elaborate or amplify the modalities of the implementation of
development schemes through members of Parliament.-It was
simply a reference made in the budget speech and the
modalities were worked out later. The procedures are
never spelled out in a budget speech.

Dr. Mahbubul Haq: On that issue Mr. Chairman, there is
a Demand for Grants always for these items. :

Mr. Chairman: The point I was interested was that this
expenditure would it find mentioned in the Finance Bill or it
is in the Demand for Grants. If it is in the Demand for
Grants......

Dr. Mahbubul Haq: In the Demand for Grants.

Mr. Chairman: That is the only thing which I- wanted.

Dr. Mahbubul Haq: And there is no such Demand for
Grants. :

Prof. Khurshid Ahmed: While we are on this point. Sir.
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First and foremost the Government intends to initiate
@ new programme designed to respond to the felt needs
of the people and to mobilize local effort, to promote
employment, to develop badly needed social services
and to implement Prime Minister's pledge to decentralize '
government functions. It has been decided to inaugurate
a Peoples Development Programme for which an amount
of 2 billion is being earmarked which would be non-lapsable
for a period of one year. The amount will be distributed
on the basis of population both for rural areas as well
as the cities. The scheme will be approved by a committee

- of popularly elected representative of the area. The
programme will give priority. to supply of drinking water,
education and health and some other development categories
to be specified.

’U‘/_:’vb’/{%ufcf;%ﬁ’/é[/%b U- verbatim & &
‘f.‘;f"%*' Guspb el e 1t L 2 GBI A PP
'-,'V/)“;'U/'éfd?/”))uf ozl%fﬂ&) alternative %///ff,d;‘/,m’db% b{//
W Gt uptiin s oG ) Mypt i
AP I S8 or )b S I T SIS
Bl b bty o o SIS P p P Yoo LB
ﬁé L ‘/u}/g{"u{/:,g & oo P OATTA, j; b0
"’ffu.‘..’c:j.!///q" (Z/c’—— I k] 05 oé‘,/!/g:"&}b//‘j;/& uﬁu b/&_:,u
Ly{mplement ;//w/‘fﬂu‘:, ok ‘/W&'-f"/y@w//%#bu(/"r-d
W SES I e PA PEI T LT L LT E
1 :ﬁe‘/”‘}' b Sty f; WL e e peig?
L blsg? AT S PSS G S ST s e
‘,/;{/-a_)fl/(f/,’s:/l alternative & Zui q’)(b/l._,i‘,/‘// ‘ rwy?!/ /
AL L S A2 b0 S alternative LK FA




FURTHER DISCUSSION ON THC ADMISSIBILITY ‘OF PRIVILEGE MOTION
Re: LAUNCHING OF PEOPLES WORKS PROGRAMME 195

o350 1 (&?u’//f/)/é/ QCeses s e ‘f'_‘/f//
u/g_,// dr/(;f/ (N4 /;a/;//,-,j’.’l: Z U:;’/_‘{/J/&.’/G' -Z/‘jv“"’ /J/(f}l’)
(< fg/%q) Z ?/y/lyfuﬁ/q) PE );é//b/"’/gg:) d,)g,d/;
;J/imple,ment/of’;t.@fv/d, normal channel ‘:td’gﬁ o
oncurrent_71_ss/ Cd;"'u."/_" Z d«,—,// ‘u ‘ f‘b’l’/ e /// &/}?’}/&/L)ﬁé‘ v
UL G2l o by p PVl st e ] iunsdiction
ST IS Nt P b nicenes
/)Iw:( ({4}{4 a/j”);/x;'(,{/‘)_f’ibf )l;'/pf = ’:;’)é U’/'}//"(f_:}é
OGBS il et k] 7o B ) O oversiep

CZoi g U4 Ao s 5 L il F
-é_'yuf._’,:/ﬁg %@._,{;/Z/,Z/,/;/)/M (J/'/accept &lu);;)f’
MJ“;ZU}/JUZ/(;’/‘ zg/eni‘orce A ‘;Ué'é/lffp’.f ﬁ.:.////l
by executive action,kxdu:fggj;l/jé/jz_)ﬁk//# h_./_g_.j fé’:‘/l
J‘.’/'f:/u//&{g Zé/u;‘:’g//by cabinet decision, by fist of poWer
TS e Z Cirunie AT e
&‘a.,,”/@,ov.f ‘;_P"/’,fiéé,;‘f,c SIS g_/;‘}/ Constitution
e A o P A G ;‘ft‘{/ I L oo S s
v Lol
S wise 2l yPigadin bt i d

*
S —

Ir)nere v1olat.io_n of the Constitution does not amount to
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Comparative Politics by. Johari.

In a Federal system the powers of the government are
divided between a government for the whole country and
government for part of the country in such -a way that
each government is legally independent within its own '
sphere. The government for the whole country has its
own area of power and it exercises a authority without
any control from the governments of the constituent parts
of the country and these latter in their own exercise of
power without being controlled by the federal government.
In particular, the legislature of the whole country has
limited -powers and the legislature of the State or Provinces
have limited powers. Neither is subordinate to the other,

both are coordinate.
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Works, lands and buildings vested in or in the possession of
the government for the purposes of the federation not
be in military, naval or other forces but as regards property
situated in a Province subject to always to provincialization
-save in so far as federal laws are well provided.
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It is Crawford - Statutory Construction

Article 191, page 326-327. It says:

"Where general words follow the designation of particular
things or classes of persons or- subjects, the general words
will usually be construed to include only those persons
or things of the same class or general nature as those
specifically enumerated...." '

Maxwell on Interpretation of Statutes u%/é)”
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Maxwell on Interpretation of Statutes
(page 297) :

"In abstract general words ke others receijve their full
and natural meaning and the courts will not impose on
them hmnatiqns not called for Dy the sense or objects
of €nactments but the general words which follow particular
and specific words of the Same nature as itself take this
Meaning from them and is presumed to be restricted to
the same genus as those words" :
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"tenure, customs and prescriptions, and hence that the
obligations referred to were ones imposed on land and
did not include purely contractual obligations".
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"A measure based on normative Crlterla of the welfare
of a given society as a whole"
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"A political system assuming state responsibility for the
protection and promotion of the social security and welfare
of the citizens by universal medical care, insurance against
sickness and unemployment, old age pension, family allow-
ances, public housing etc., on a cradle to grave basis".
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Social Sciences. Encyclopaedia edited by Adam Kuper and
Jesica Kuper published from England in 1985.
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"Social Welfare encompasses goods and services but not
wider social issues"
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1 a more restricted approach is adopted then it can mean
real -income and its distribution".
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Mr. Deputy Chairman: Mr. Javed Jabbar.

ment Supplementary Demands for Grants and Appropriations
for J9R7-92 prepared during the tenure of the previous
Finance Minister. I am using that as an example in the
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introduction section (d). It states :

"At the time of presentation of the Budget various
proposals are placed before the Assembly that
necessitate expenditure from the Federal Consolidated
Fund. The expenditure on these proposals, on approval
is, however, not voted by the Assembly as it is
not reflected in the compilation of Demands- for
Grants and Appropriations for that year peing
a new measure. This expenditure is provided under
various Demands for Grants through sanction of
technical Supplementary Grants'.

These Supplementary Grants will be presented during
June, 1989. Thank you. 5

Mr. Chairman: Vut it is not in the Finance Act. You
agree with that. Thank you. (Interruption)

Dr. Sher Afgan on point of order.

Dr. Sher Afgan Khan Niazi: That is another thing. It is as ‘
.stated by honourable Senator Prof. Khurshid Ahmad that
rulings are not binding. '

Mr. Chairman: No. He is richt. They are not binding.

- Dr. Sher Afgan Khan Niazi: | am just going to refer a
book; kindly note it, Practice and Procedure of Indian Parlia-=
ment, a paragraph at page 120, its author is S.S. More,
It states:

"These precedents develop a body of rules which cannot
be (this is under the heading Machinery for Correcting
Rulings), found in the standing orders or Rules of
Procedure and nevertheless, are as binding as the
standing orders or the Rules of Procedure".

Mr. Chairman: Anyhow, it will be looked into.

Brig. Abdul Qayyum Khan on point of order.

Brig. Abdul Qayyum Khan: Sir, a few references have
been made to the previous rulings by the Chair in connection
with the Five Point Programmec where it was ruled that
Five Point Programme dn not confer any prJVJIeges on
any Membver. ° ) : for your information that a

2 = - Jehan Panezai ior non-release
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of funds for her schemes under the Five Point Programme
was admitted by this very Chair and held prima
facie as breach of privilege. It is pending with the Privileges
Committee. Actually we could not complete the hearings
because the Government could not, from time to time,
produce various documents. The privilege motion relates
to the previous Government and not to this Government.

Mr. Chairman: It was admitted by Mr. Ghulam Ishaq
Khan. :

Brig. Abdul Qayyum Khan: It was admitted by the Chair
probably by Syed Afzal Agha. It was admitted by the Chauir
but it was prima facie held to constitute a breach of privi-
lege. Other point is only factual i.e. that Peoples Party
Government also had a. programe which I should say better
however than the Five Pomt Programme of the previous
regime, and 1t was known as-'Rural Works Programme'.
It was implemented through the Provincial Governments
irrespective of the fact that two of the Provincial Govern-
ments at that time did not belong to their party. There
was an organization set up in all the Provinces for imple-
mentation of that. It was headed by Director General
of Rural Works Programme (RWP) and those organizations
still exist in the Provinces. Thank you very much.

Mr. Chairman: Thank you very much.

Mr. Aitzaz, will you please wind up the debate?
Yes, Law Minister Sahib. :

Syed Iftikhar Hussain Gilani: Sir, Mr. Aitzaz will wind up
the debate and if you permit me just for five minutes.

Mr. Chairman: Yes, you have all the time both of you
uptil 1.30 P.M. and there is no restriction on it. The Govern-
ment can take all the time upto 1.30 P.M.

Mr. Aitzaz Ahsan: Sir, a very little time you have
left for us.

Mr. Chairman: No. We will give you time upto 1.45 P.M.
But if you really wanted, we can continue for your sake
tomorrow also.
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Syed Iftikhar Hussain Gilani: I think, we will be able to
wind it up today. I will not dilate in detail, Mr. Chairman,
Sir. But I would like to deal with certain aspects as I said
in my earlier short submission that this is not a matter
which affects the privilege of all the four  Provinces
because 1 would like to ask you to take notice of a fact
that according to my understanding and reading of a pri- -
vilege all the speeches that have been addressed to the
Chair, it has been complained against that the privilege
of a particular Province has been breached and not of
an individual. '

The reference that has been made now to one of the
honourable Member's privilege having- been breached,
that was a correct admission of a privilege motion because
under that programme that Member by ‘irtue of that
programme had a right to identify or implement certain

programmes and the fund was not released to that honour-
able Member. Therefore, it certainly and clearly violated
the privilege of that individual. The question throughout
that has been agitated in the speech is: what is brought
out that a privilege of a Province or of maximum two
Provinces is being breached which with all humility I
will submit that it is not covered by the Rules of Procedure
that are applicable to this honourable House. Under rule
60, it is only the privilege of a Member of the Senate
or of a Committee. Again, as I said, if we consider ourselves
as a sovereign body, as a representative body, we should
not again talk of partisan in this House. We equally repre-
sent all the four Provinces as far as this House is concerned,
are equally represented. We cannot and we! should not
talk of a larger population or a smaller population because
the very purpose of the Senate is that every Province
has an equal representation and equal voice. The four
Federating units in this country, two of the units as such
legally, constitutionally want this programme. [ agree
with the very learned and honourable Member Prof. Khurshid
Ahmed. He made a very good suggestion, and I agree that
there are agencies, there are constitutional bodies existing
in the country to deal with such eventualities. Under
- Article 153 there is a Council of Common Interests. Under
‘Article 156 there is a National Economic Council and
if we just read, there are precisely the kind of issues, these
are precisely the kind of disputes, these are precisely the-
kind of matters which should be taken to these Houses.
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The Council of Common  Interests is constituted under
Article 153 of the Constitution and consists of Chief
Ministers of the Provinces and equal number of Members
from the Federal Government. It is the purpose of the
Council of Common Interests that wherever there is a
dispute amongst .parties inter se, the matter should be
agitated in this forum because otherwise [ would not
understand the purpose of this Council. Then there is

the National Economic Council. The relevant Article 156 .

of the Constitution, Mr. Chairman, reads:

"156. (1) The President shall constitute a National
Economic Council consisting of the Prime Minister,
who shall be its chairman, and such other members
as the President may determine:

Provided that the President shall nominate one .
member from each Province on the recommendanon
of the Government of that Provmce".

That means the Provinces are represented as they want.
it says : (

"56 (2). The National Economic Council shall
review the overall economic condition of the
country and shall, for advising the Federal Govern-
men and the Prov1nc1al Governments'..

Then

This is precisely Mr. Chairman, Sir, what would be the role
'advising the Federal Government here' as the honourable
Members are very graciously and kindly endeavouring
to do which I think is the jurisdiction of the National
Economic Council. Then it further says:

".... advising the Federal Governmént and the
Provincial Governments, formulate plans in respect
of finacial, commercial, social and economic
policies L...."

Now, it is so explicitly covered by these agencies ar
taking further the very learned discourse of "-of. Khurshia.
I would agree with him that yes, these 2:cncies are there
and if God forbid, if these agencies are not able to bring

~about a solution of consensus with all the four federating

units, then Mr. Chairman, Sir, I would beg of you again
to look at Article 184 I have given you a copy of the.
judgement also. ' '-
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Then, Article 184 comes in which provides exclusive
jurisdiction when there is a dispute between the federating
units. One of the very honourable Members said that
we do represent here the Provincial Assemblies as such.
I would just pose one question for your kind deliberation,
for your pondering -over it that in case this very House
‘takes certain decisions which are diametrically opposed
to the stand taken by that Provincial Government, what
happens ? For instance if this honourable House in its
wisdom takes a decision ‘that this programme  should not
be implemented in all the four federating units whereas
the two federating ‘units say, "No, we want this programme
to be implemented", what happens in that case? So, my
very humble submission wouid be Mr. Chairman, Sir, that
when they talk of Provincial autonomy, it cuts both ways
- we will also be infringing, we will also be eroding the
Provincial autonomy. If they say "we know what is good
for the people", I beg the honourable Members to please
forget that time when an individual or a coterie of indivi-
duals would come on the television and say, "we know what is
good for the people of this country'. No. Mr. Chairman,Sir,
we do not know what is good for them unless the people
tell us what is good for them. Therefore, Sir, my submission
iIs that Provincial Assemblies within the ambit and within
the jurisdiction conferred on them under  the Constitution
are the sovereign bodies.

Now, there is a matter of interpretation. Two Provincial
Assemblies, two Governments have interpreted it .one
way, two other Governments have interpreted it differently.
I do not have any grouse with the right to interpret. What
the Punjab Government is Interpreting, it is within their
right ‘to interpret. All right, they have interpreted it .
that this is infringement with their Provincial autonomy
whereas Mr. Chairman, Sir, the two Provinces say, '"we
*dd> not consider it an infringement". Now, this is a.matter,
Sir, in which first they should be given an opportunity
to discuss this amongst themselves and for the information
of this honourable House and you, Sir, I may inform you
that a meeting of the National Economic Council is fixed
for 23rd May, 1989, and this matter is bound to come
up there. There every Provincial representatives - their
Chief Ministers have every right to agitate this matter
and that is the proper forum. :

My last submission, Sir, would be that whenever such
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. intricate and legal interpretanons of constitutional pro-
visions and legal provisions are required then Mr. Chairman,
I feel and it is my considered opinion that in that case
that is the function of the courts because as Members of
this honourable House we are not trained - we may be
as individuals, we may be great experts in law as individuals,
but as Member of this august House, as Members of the
Senate we are not trained to give intricate interpretation.
[ very respectuflly with all humility beg to disagree with
the 1nterpretatxon put by the honourable Member that
this is one of those cases of interpretation which is a
borderline case. | beg to say, No, Mr. Chairman, Sir, this is
a very clear case of interpretation of Constitution which
falls within the exclusive jurisdiction of the Supreme
Court for two reasons :

(1) Article 184;

(2) It involves very intricate interpretation of the
constitutional provisions and as your honour very
rightly said even posing questions about Finance Act,
this, that and the other - there are lots and lots of
rules which have to be considered, - therefore,
I would again say that that will be the best forum.

God forbid, if, as I said, the matter is not decided in the
National Economic Council which [ am confidént, it will,
because once you meet, once you gect together lots of
mis-understandings, lots of things over a period of time
when we discuss the matter will be overcome. In the
end, I will just say one thing, my honourable -Senator
said that
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(Interruption)
Mr. Chairman: No more please.

Mr. Muhammad Ali Khan: [ just want to .say one thing.

Mr. Chairman: Let him conclude this -ZJW/"U?? /

~ Mr. Muhammad Ali Khan: Sir, e has made a statement,
I would like to explain it.

Mr. Chairman: Please let him finish his debate.
Mr. Muhammad Ali Khan: As you please:

Mr. Chairman: Thank you.
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Mr. Aitzaz Ahsan: This is the first time that I have
been called upon to wind up the debate for a second time.

Mr. Chairman: Yes, because of the fresh points.
(Interruption) '

Mr. Aitzaz Ahsan: May | just sub mit Mr. Chairman,
| will meet all these points but [ thought 1 was supposed
to wind up the debate yesterday and 1 thought it had
been wound up.

Mr. Chairman: No, the purpose is that if there is
any thing new which you feel requires an answer, you
may and if you do not want, you my not speak.

Mr. Aitzaz Ahsan: No, [ will wind up today. I will; be-
cause so much irrelevant things have ‘been _said, such a
plethora of irrelevancy has been brought in that that will
affect the mind of the Chairman unless I meet them. With
great respect [ want to make this point Mr. Chairman,
that 1 am not conscious of this particular parliamentary
practice. Look at the Rules,

"Short statement have to be made .....

Then, it could have gone to assume, I am not saying it
should, but at the worst if it comes to, if there was a
situation where you were after my statement still convinced
that there was a breach of privilege prima facie, 1t should
have gone to the Committee. The whole argument, the
whole thing went on and 1 am standing: here now Mr.
Chairman, to wind it up for a second time. So, Mr. Chair-
man, | hope you will bear with me with greater patience and
if sometimes patience departs I would request you Mr.
Chairman, to make believe and think 1 am Prof. Khurshid
because he was not interrupted in a very learned discourse
then consider that Mr. Chairman, and we have patiently
listened, we have not interjected, we have not risen even at
times when points came in patently contrary 1O Constitution,
contrary to the law, contrary to the practice of this House
as I have not been long in it but as [ take from the rulings
that are set out contrary to the norms have been made,
have been done, have been said but we have sit silent.
What of course has been a pleasent experience and en-
lightening experience Mr. Chairman, let me say at the
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outset is that although far beyond the realm and ambit of
relevance the speech of Prof. Khurshid was enlightening.
We sat through it, not because it was relevant, we sat
through it not because it had nothing to do directly with
the motion. What crawford says, what Maxwell says and
what our courts say, that we have to see. First Crawford
and Maxwell deal with a constitutional system where
there is no written constitution and our courts make that
distinction. Crawford and Maxwell are relevant where
we are interpreting Mr. Chairman, as you well know,
interpreting  legislation not the Constitution. For the
Constitution we have to be guided by our courts or courts
where there are written constitutions because while for a
particular word or for a particular legislative enactment
the principle may be which is the principle as Mr. Chairman,
you know the ejusdem generis principle that words, "popu-
lation planning and social welfare", should be taken together.
In the Constitution, and I gave you some authority for
that, even yesterday Mr. Chairman, I read out, you were
pleased to note those rulings in a Constitution every word,
and I say 'every word' has to be enlarged, has to be given a
wider ambit. There cannot be a narrow interpretation
of the Constitution, the jurisdiction and authority of the
Constitution must always be extended. It cannot be con-
tained and if the: Constitution says 'social welfare' then
no restrictive meaning can be put on that. You cannot
bring it down and I am replying to Prof. Khurshid, I am
not back on my first point of social welfare. He has come
up with this theory that if it is social welfare you lock
it up with population planning and anything that is social
welfare under the umbrella of populatijﬁ planningZ” So,
therefore, you don't build houses or roads because they
have nothing to do with social welfare;unless a road leads
to a population planning clinic. I presume that would be
the argument. You don't build hospitals for tuberculosis
because they would save people and population would
remain....., so for planning population you need less people.
You don't build hospitals unless there are family planning
clinics. Now, this is if I may say with great respect not
only irrelevant but absurd with great respect [ Submit
_there is no logic. I have been enlightened, I have been
impressed, | have been moved by his sentiments, by his
words and I honestly say it is one of the finest speeches
I have heard from even a very articulate Professor that
I have heard today and 1 make no reservations about that

-
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but the mere fact, the mere polemics cannot bz taken
to dictate and go into the Constitution and through nice-
ties of 'and' and 'or' tie it down and restrict its meaning
because when he reads it and [ read this entry and take
his words. He accuses me of reading social welfaré and
not reading.' population planning. I read social welfars
and Mr. Chairman, I do not read for my purpose population
planning. 1 stand by my own interpretation and the reason
for that as | had submitted is that social welfare is not
contingent upon, is not- confined to the parameters of
population planning. There are two different entries and
the amplitude of the Constitution as I read out I won't
repeat that would be a repetition, I gave you rulings and
you noted them Mr. Chairman, the amplitude of the Con-
stitution has to be widened not restrict=d. So, social welfare
will remain as wide as social welfare can be. But Mr.
Chairman, what Prof. Khurshid started with and quit2
frankly in all honesty [ feel I am callad upon, somebody
else may think it different, only to meet the contentions
that he has made in a speech that has been studded with
arguments as well as with references. I don't think I am
called uson ‘to make references but I will refer to Article
97 to that learned Doctor the other Doctor who has been a
Finance Minister in his own time and who has, I am getting
the details, many times made Supplementary Grants and
further Grants and not in tha first budget or in his speech or
in the first Bill or anything. We will take that up, that
should meet the author. of the Five Point Programme
who thereaftr became a member of the cabinet of a
parson who condemned the Five Point Programme and
its implementation. 1 don't think I am really called upon
with due and great respect to make any observations
on his obusrvations. But Prof. Khurshid, the learn=d Senator
for whom I have great respect started with saying that:

"While 1 looked ai it from one pers,pective he
looked at it from the other."

He said:

"T~e Interior Minister starts with the question,
is it a breach of privilege, ‘is there a privilzge and
if there is not, he says don't look at the point as
to whether there is a breach of the Constitiition...".

And the learned Senator rather I must say articulately and
cleverly came up with the reverse of it, he said:
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"No, he would first look at and examine whether

there have been a violation of the Constitution and

if there have been a violation of the Constitution

then he would see whether there was a privilege or

not." :
Or going a little further implicit in his argument is that
if there is a breach of the Constitution then Mr. Chair-
man, ipso facto there is a breach of privilege. Now, this
is the fallacy, this is one fundamental fallacy on which
this whole argument here is being grounded. As I submitted
earlier with great respect there are many breaches of
the Constitution, there are many violations, today the
Deputy Commissioners, the Patwaries, the Thanedars
and 1 amn coming to the Supreme Court on this Mr. Chair-
man, today there must be at this moment so many officers,
officials in Provincial Governments in Federal Government,
may be honestly may be dishonestly, I don't go into the mot-
their authority would be violating the Constitution. Is it going
to be within the province of this House then to say, there
the Constitution has been violated, there the Constitution
has been violated, there the Constitution has been violated.
This is a breach of privilege, the second is a breach of pri-
vilege, the third is a breach of privilege ad infinitum
then what are the courts for. What is the trichotomy
vilege, the third is a breach of privilege ad infinitum then
what are the courts for. What is the trichotomy of powers?
What is the concept of separation of powers ? Is this House
tution is completely separate and different and is the
domain, the sacred domain of the judiciary. Mr. Chair-
man, the Supreme Court of Pakistan considered this matter
on its authority and on the authority of the legislature.
This is in the case of Zia-ur-Rehman, it is PLD 1973,
Supreme Court, page 49 and this we must realize Mr.
Chairman, otherwise we will get mixed up. We are confused
about the parameter of our authority in the first, we
have noble santiments. I don't want children to be hungry,
to be without clothes, we have noble sentiments and Pro-
fessor Sahib also has noble sentiments. We don't want
this to happen, we don't want that to happen but the
question is that we must remain within our Constitutional
ambit and let others within their  constitutional ambit
perform their authority. It is not for us to usurp the const-
tutional authority and domain and jurisdiction and power of
some other organ of the State. Quoting first and I read
from page 68, the judgement of that very learned Chief
Justice Hamud-ur-Rehman, in the case of Fazal-ul-Qadar
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Chaudhry and he quotes from that also and adopts it. In the
case of Shah Nawaz! Mr. Justice S.A. Rehman in delivering
the judgement of the .court observed that the Constitution
contains a scheme for the distribution of powers between the
various organs & authorities of the State. And let me pause
here Mr. Chairman, to state if we are concerned about
the division of powers between the Federation and the
Provinces and we make it that our concern. If we want
that division and if we feel that that division is also a
sacred part of the Constitution and must be adhered to,
must be respected because that is the real basis; the
foundation of the privilege motion. If we are concerned
that the Federation has its own ambit, the Province has
its own ambit and the Province .and the Federation must
not transgress the onz on to the other. Mr. Chairman,
there is also the legislative, the executive and the judicial
and it is said affirmatively that also. those ambits are
also provided, those areas, those scopes of authority are also
deinarcated and this has been my case in the first instance.
From the beginning, I am saying Mr. Chairman, you confine
the learned Members on admissibility, rule on admissibility
and with great respect 1 submit it is not the Province of
this. House and you Mr. Chairman, to go into the vires,
the legality, the constitutionality of the action unless
first we decide that there has been a breach of privilege
then you can but if there is no breach then I will show
the scope of the law of privilege also but the Constitution
contains a scheme for the distribution of powers between
the various organs and authorities of the State and to the
superior judiciary Mr. Chairman, is allotted the very res-
ponsible ‘though delicate duty of containing all other autho-
rities within their jurisdiction by investing the former
with powers to intervene whenever any person exceeds his
lawful authority and person here is in the juridical sense
and person here as you are well aware could even be
the corporate entity of the Federal Government or a
company or whatever, he goes on, in a system where
there is a trichotomy of powers, in a system where. there
is a trichotomy of sovereign powers the of necessity from
the very nature of things, the judicial powers must be
vested in the judiciary and it is vested in the judiciary.
This power it is said is inherent in the judiciary by reason
of the system of the division of power itself under which .
as Chief Justice, Martial put it; the legislature makes, the
executive executes and the judiciary construes the law.
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Now, this is in reply to that question that is betuddling
the mind of the learned Senator, Professor Khurshid, despite
his very learned exposition and that is, he says that if we
"can make the law, why can not we interpret the law. No,
Sir, you can not interpret the law. That is a fact, that
is the Supreme Court. You have not taken oath as Judges
of the Supreme Court or the High Court. So, please remain
within your domain, your jurisdiction, your authority. You
tell us to remain within our jurisdiction and authority
as the Federal Government under the Constitution. Please
we beseech you, the logic is the same. First remain (in your
jurisdiction) & first show us, give us the example. Make an
example of remaining within your jurisdiction and authority.
You are a very high body. You are at the apex of the Feder-
ation, others will watch & follow you. Tomorrow, Provincial
Assemblies will start enchroaching upon the judicial, enchroa-
ching upon the executive function. Tomorrow, by resolutions
" they will start dismissing Deputy Commissioners and Police-
men and say 'oh' but we can do ‘it because we can make
the law, surely we can interpret it and surely we can execute
it, no, Mr. Chairman. The Supreme Court has said the
legislature makes, the executivé executes and the judiciary
construes the law.

And Mr. Chairman, the second point taken by the
learned Senator was that being a federal issue he said
it in very pleasant and soft and very excellent Urdu, I
try to put it in the English language; being a federal issue
it is within the competence of the Senate, being some how &
threat to the Federation, it is within the competence of
the Senate. Now, let us not get carried away... Tomorrow,
the President would say because I am the apex of the
Parliament, therefore, I can do whatever 1 like with the iPar-
liament and that is what one President tried to do on the
29th of May, 1988 and was told by the Supreme Court that
what he did was wrong. You can not assume powers through a
pre-supposed character attributed un-to yourself. I can not
first say, oh, because 1 am a Minister, therefore, 1 am
competent to do anything because I am of a particular
tribe then I can do anything. No, this is logic being used
in the reverse absolutely reverse. This is the perversion
in the logic. Tomorrow, National Assembly might say that
we represent the representative principle, therefore, any
representation anywhere  must be under our privilege and
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if elections to.-the Lahore 'Jimkhana' are held and at there is
an allegation of rigging, the Assembly will say there is a’
breach of privilege because the representative principle
has been violated. The representative basis or the federal
basis alone Mr. Chairman, do not invest authority or power
beyond that which is given in the Constitution and the
laws. It was said that the Peoples Programme was based
upon political discrimination and therefore, it was a question -

of breach of privilege.

Now I will come to what privileges are. 1 will come
to whether because in the conclusion, the learned Senator
said, 'well expand'. This is what happened in the past, there
was the king and there was the parliament and there were
the privileges that were created to contain the authority
of the king and now here there is a situation, therefore,
don't take just technical view about it and expand the
privilege.

Sir, 1 will show to you, there can be no expansion of the®
concepf of privilege and for very good reasons. I will demon- .
strate to you, Sir, that new categories of privilege cannot be
created. What are the privileges ? Let 'us look at it. We have
been debating privilege, privilege, privilege. 1 had referred
to those pages & I thought, a mere reference was enough on
the first day, I thought I could pass-by it. I thought, 1
do not have to go into it. It is known. The quantity, the
concept of privilege would be known to Senators who have
been in this House for several years. They are senior parlia-
mentarians. We are learning. We are new to the system.
We are mistakes, may be our ‘mistakes in the House, on
the floor of the House; we are probably at a time, Mr.
Chairman, you might feel violating a sort of decorum
of the House but you are kind. The Senators have also
been generous because we are new. They understand, you
have understood our situation but the Senators are not
new. It was not an election that was held in 1988. They
have been in the Senate for some years and do they not
know what their privileges are to this date ?

Mr. Chairman, ultimately 1 am shocked. Do they not
know what their” privileges are and can they by an inter-

- pretation of privileges increase the area of privilege ? Then

that would be assuming to the Senate alone legislative
authority because for breach of privilege, the House can
punish a person and if they can increase if they can create
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a new privilege by just a resolution here or by your ruling.
you could be creating new offences. It could be said that any-
body who prevents a Senator from taking somebody else in
the House, he will be breaching privilege and thus will be
punished. It is adding to the categories of offences. Anybody
who hits a Senator in a private dispute-somewhere which has
nothing to do with the House may be termed as breach of
privilege. Assume, there is the husband & wife situation. The
Senator says to his wife you shouted at me, a new category

of breach of privilegs is created, and the wife is under some

disability, she can be punished. Mr. Chairman, categories of
privilege cannot be increased, for God's sake, you cannot
make that. . The " law, the Constitution does not permit
you to increase the categories of privilege because you are
not - the legislature. The legislature is Parliament. You
canpot by your own interpretation say that because the
Federal Government has violated a federal principle, there-
fore, breach of privilege has occurred. What is the scope
of privilege, Mr. Chairman ? There is an Act, in the first
instance. There is an Article in the Constitution that is
Article 66. Then, there is an Act of Parliament and nobody
has referred to that. I am really surprised that Senators
are not aware of their privileges and they have got vague
notions and concepts. Because 1 am a Minister, because I
am a Senator, may be I can draw the stars from' the sky,
may be, I can do this. This must be concretized once for

all. Tell them, Mr. Chairman, what their privileges are ?
And the first source of privileges is the Constitution 'and
the Constitution says :

"Subject to the Constitution and to the rules of
procedure of Majlis-e-Shoora (Parliament),
there shall be freedom of speech in Majlis-e-
Shoora (Parliament) and no member shall be
liable to any proceedings in any court in respect
of anything said or any vote given by him in
Majlis-e-Shoora (Parliament), and no person
shall be so liable in respect of the publication
by or under the authority of ‘Majlis-e-Shoora
(Parliament) of any report, paper, vote or pro-
ceedings'.
Now, this is the first privilege, a freedom of expression
and a freedom that the expression made in the House
be reported  honestly, ‘correctly in the media. In other
respccts, the powers, the immunities and privileges of
M._jir-->-Shoora (Parliament) and the immunities and the
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privileges of the members of Majlis—e-Shoora (Parliamgnt)
shall be such as may from time to time to be de_fmed
by law and until so defined shall be such as were immediately
before the commencing day enjoyed by the National Assembly
of Pakistan and the committees thereof and its Members.
Now, what are those privileges defined by law ?-Is there a
law ? Is there a law that defines them ? Yes, Mr. Chairman,
there is a law, It is Kaul "The only thing that it allows (it
is not as such strictly under the term privilege but I will
equate that because the only thing that it permits) 'is
what you might assume comes nearest Ot 8 ipht Y a
privilege, is the Act of 1974. It does not give the number
of the Act, but, it is called Members of Parliament, Salaries

and Allowances Act 1974.
i ' (Interruption)

Mr. Aitzaz Ahsan: I showed more patience than 'the
learned Senators did. :

Mr. Chairman: No cross talk, please.

Mr. Aitzaz Ahsan: Now, this is the nearest that can be
construed to come under that. This is what | was saying if
only “they 'would hear me, This 'is nearest that can be
construed to come under that. :

Mr. Chairman: | think,. the nearest should be the law
framed in 1950. There was a law framed for the then
Constituent Assembly ' which ' | thought was valid at least
uptil the 1952 Constitution byt thereafter there is some
problem.. Y854

Mr. Aitzaz Ahsan: No. There " is " another “law. That
was a unicameral legislature and there was another law,
number IX but this also applies to'a uni-cameral legislature
and applies only to the Natignal Assembly.

Mr. Chairm'an: No.

- The . Constitution: says ~that 'the privilege enjoyed
by the National Assembly on' the commencing
day and one interpretation could be' that those
privileges were applicable to the National Assemb-
ly on the commencing day....

.
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Mr. Aitzaz Ahsan: Fine.

Mr. Chairman: But there is a dispute on- it. So, that
SEwhy e, »

Mr. Aitzaz Ahsan: Fine. Even'if a’broader meaning is
given and for National Asseinbly because Natienal Assembly
at that time was constituently parliament, composedly parlia-
ment and it had the status alone as a uni-cameral legislature -
of being Parliament. Now, .it has been split up in 1973 and
it is bi-cameral. So you could say this is other law to provide
for certain privileges of ‘Members of the National Assémbly
of Pakistan. It is 1963 Ordinance. Now, it could be. said
these privileges are also privileges of the Senate because .
National Assembly would really be.read Parliament for the
purpose. I am not further narrowing interpretation that
National Assembly must necessarily 'be deemed to’ be: the
National Assembly alone because Members of Senate should !
also have privileges. Certainly they should have privileges:
and this does give them privileges It adds: DU

"No member shall be detained under any law
relating to preventive detention nor shall any
member be  required “to ‘appear in person in
any civil or revenue court or before any election
tribunal during' ‘a session ' for a period of 14
days before and 14 days after the session.

Then; there is' ‘an exception to that concerning proceedings
In civil courts. It says : ' . /

i

"Notwithstanding any thing' contained ' in any
law  for, the time being in/ force, no civil or
‘revenue ' court shall’ proceed  during  a session -
and for -a period of 14 days before and 14 days
after the session with any matter. before it
in which a Member is a party unless the privilege
conferred by section 3 is waived by application
made, in -writing. to the  court by the Member
concerned - with. ‘the 'matter and  where "“more
Members than-one are so concerned by all of
them!'. :

So, these are the privileges.. Now, the Senators have not _
unfortunately made any effort to discover further privileges .

that they might have - further concretized privileges; and
even now Mr. Chairman, 1 hear only ‘gibes over ‘my shoulder
because I :am now really trying. to establish to 'them what .
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their prlvileges are. I would not have read it but [ think
now Mr. Chairman, this does really beg of a reading and
this is Kaul, page 185. It reads :

"Main privileges of parliament”,
and [ will show where the category must sto..
It reads:

"Privileges of parliament and of members and commit-
tees are specified in the Constitution, certain statutes and
the rules of procedure of the House while others continue
to be based on precedents of the British House of Commons
and on conventions which ‘have grown in this country. Some
of the more important of these privileges are:

- privileges specified in the Constitution:
- freedom of speech in parliament;

- immunity to a Member from any proceedings in any
.court or in respect of any thing said or any vote given
by him in parliament or any committee thereof;

* immunity to a person from proceedings in any court
in respect of the publication by or under the authority
of either House of parliament and in any report, paper,
vote or proceedings;

- prohibition on. the courts to inquire into the proceedings
of parliament;

- privileges specified, in statutes;

- freedom from’ arrest of Members in civil cases during
the continuance of the session of the House and fourteen
days before = its commencement and  fourteen days
after its conclusion; i

- 1mmur.\ity' to ~a- person. from ‘any ' proceedings, civil
or criminal -in any court:in respect of the publication
of newspaper or substantially true ‘report of ‘any pro-
ceedings of either  House of ~parliament unless the
publication is proved to have been made with malice";

This is really ‘the privilege of the publisher which comes

here. Then it further reads: °*

"- right  of the -House: to receive' immediate information
of the . jarrest,  detention,  conviction, «imprisonment
an’ -elrase of a Member;
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- ‘exemption of a Member from service of legal process
and arrest within the precincts of the House;

- _prohibition of disclosure of the proceedings or decisions
of secret sittings of the House; '

< Members or officers of the House cannot be compelled
to give evidence or to produce documents in courts

~of law relating to the proceedings of the House without
the permission of the House; x

- Members or officers of the ‘House cannot be compelled
to attend as witness before other House or a committee
thereof or before a House or state  legislature or: a
committee : thereof without permission of the 'House
and without consent of the Member ‘whose attendance
is rz2quired;

- In addition to the above mentioned privileges and immuni-
ties each House also enjoys certain consequential powers
necessary for the protection of the privileges and immuni-
ties. These powers are:

- to commit persons whether they are Members ‘or not
for: breach of privilege or contempt: of the House;

- 'to ‘compel attendance of witnesses and to send for
papers ‘and records;

- to regulate ltS procedure and conduct of its business;
- . to.prohibit the pubhcanon of its debates and proceedings;
"~ "to exclude strangers. ' ' o
Now, Mr. ‘Chairman, you will see in these privileges there
are two things: " : = '
(1) the privilege;-and’
(2) “'the 'coercive ‘authority, where “there is a privilege
to _execute and, enforce the authority. of  the House.

When' it 'says 'to commit', to commit, means to arrest,
to detain to commit persons whether they are Members
or not for breach’ of prxvxlege or contempt of the House.

If the category is/i to be -expanded ' by the" House “itself
Mr. Chanrman, the. House would be expanding the category
of offences and it would be really amending the Pakistan
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Penal Code and the criminal law of  the country  without
resort to the legislative process provided in. the Constitution
and that s why for good reasons, Mr. Chairman, Erskin
May  in ‘Parliamentary Practice says and" this ‘'is ' relevant.
With great respect [ said -that 'so many-irrelevant things
did creep in. Reference was made to the Encyclopaedia
of ‘Social Sciences but let us be tirst clear on the scope
of privilege and then we will 80 to social sciences, then
we ‘will go to’ sports and games also if the Senators would
like to play that. On page 69 of his book, having enumerated’
‘the privileges - May: says- that ‘neither 'House of parliament
has power. by any wvote or decision to create ‘to themselves
new privileges not warranted by the known laws and ‘customs
of parliament. Neither House has the power ' to themselves
to .create ; new privileges.//May says this succinctly - ‘and
this is what has been your opinion consistently Mr. Chairman,
on the floor of the House and quite rightly and this_is
what ' May says defining all the privileges in a sentence
- he says about it. These are not just vague notions of federa- .
liSm ' being' ‘threatened ' or representative principle being
threatened or some other law being violated or the Consti-
tution, being violated by the Auditor General, by the Accoun-
tant Generalior: by ‘whomsoever. May “says that "privileges
are those (and this is the .Scope, the ambit, the over .all
definition) “which = are generally accepted and necessary
for the exercise of its constitutional functions".

Now, constitutional functions are provided in the Con-
stitution. If - the Senators can show ‘me’one word, one half
sentence, one sentence or a paragraph or even .a . word
which says . expressly that they have such a privilege to
what the courts have under Article 199. Not. What is in
their 'mind and ‘the vague concepts but which says expressly
in  this Constitution, in this sacred document to which
we have sworn and to which they keep repeatedly referring
to us and with which we are accused of having violated.
Let them show me one sentence, half sentence in this
Constitution establishing that they have such a privilege the
right that the courts have under Article 199. The privilege to
determine that whatever must be done is not done in
accordance with the law is their jurisdiction. As a contra-
distinction, point of contra-distinction may I read Article 199
Mr. Chairman, for the benefit of the learned Senators because
you:are well aware of it. Iam sure you havewf_il_ed‘ countless

/7
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of petitions under  this  Article in your. Very, if I may say
so Mr. Chairman, with a little liberty, lucrative practice
that you have  foregone to come here in those days. You
have done so. much work about Article 199 and the Senators
have = not read it. The courts have an authority, yes the
courts, let them go to the courts, this is the remedy: »

Article 199: (1) "Subject to the Constitution, a High Court
may, 'if it is‘/satisfied that no other adequate remedy is
provided by ‘law, - ; : :

(a) on  the application of any aggrieved party, make an,
order - \ {

(i) ‘directing ‘a ‘person performing, within the territorial
jurisdiction 'of the Court, functions in connection
~with ‘the affairs of the Federation, a Province or a
local authority, to refrain from. doing *anything
he is not permitted by law to do, or to do anything
he is required by law to do;" * e e

The High Court could give a judgement, or the Supreme
Court"in its appropriate authority, in its appropriate juris- .
diction 'could "tell the Federal Government oh' refrain,
stop, 'don't go alongwith the 'Peoples Programme. It is
aninfringement of the Constitution, not this House *Mr.
Chairman. It 'goes on, the court may further make an order:

Article 199.:

(i) "declaring that any act done or proceeding taken

‘= owithin® the  territorial jurisdiction of the . Court
by “a 'person  ‘performing functions in connection
with ‘the" affairs of the Federation, a Province or a
local authority’ has been done or. taken without
lawful authority and is of no legal effect;"

This ‘Mr. Chairman, is the remedy in the contemplation of
Chief Justice Hamood-ur-Rehman in his judgement in Zia-
ur-Réhman's case that. I have quoted from. This is the
remedy,’ we are assuming unto ourselves this remedy. Does, -
the Constitution éver at all give to the Senate this authority, .
does it say subject to the Constitution the Senate may
or Parliament may or .the National Assembly may, if it
is sitisfied that no ' other adequate remedy is, . provided
by law make an order directing a person performing within

s
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the territorial jurisdictions of the Senate or the Federation,
(I am reading) -"functions in connection with -the affairs
of the Federation or Province or 'a 'local’ authority to
refrain from doing anything is not permitted by law to
do or to do anything he is required by law to do".  Why
are we being accused of transgressing the umbit or authority
and transgressing into Provincial domain' and the Senate
is being invited to do just that i.e. to transgress its own
authority and to go into and usurp and occupy the judicial
authority under the Constitution. So, Mr. Chairman, I do
not ‘put much value but I will come to that because it
does, it seems certainly to agitate the Chair's very learned
mind because this was a matter that was raised in the
first instance by the Chair. It was a matter which 1 had
wound up and you asked me Mr. Chairman, a . question
and I did give a reply and the winding up ought to have
ended there but another opportunity has been given which
I do not grudge, not a moment, not at all, I have learnt,
I have sat enthralled and | have sat here completely capti-
vated by the speech of Prof. Khurshid. But Mr. Chairman
we cannot become captives of polemics of language of
rhetoric. We have to go again and again to the Consti-
tution. My point s, before 1 go to Article 97 on which
some re-inforcements were tried to be made by the former
Finance Minister on your invitation Mr. Chairman, but
I think that in the first instance the moment we get into
a question of interpretation of contentious interpretation
of law, the moment we start saying social welfare is to
be interpreted widely or narrowly, the moment we start
saying in Acticle 7 does the State imply the Federal Govern-
ment where there is a federal domain, Provincial Govern-
ment where there is a provincial domain or all in both,
the moment we get into the field, the area of interpreting
the Constitution Mr. Chairman, with great respect | submit
the transgress’ into the domain of the judiciary and that
also is we very sacred as the autonomy of the Provinces
is sacred and we believe in the autonomy of the Provinces.
We believe that the Provinces must perform their duties
and must have and enjoy all their rights the provincial
governments under the Constitution. We believe that all
governments today in the four Provinces of Pakistan, we
recognize them, they are constitutional governments, they
have their right to have their authority under the Consti-
tution. We want to give full effect to the autonomy under
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the Constitution Mr. Chairman, under the Constitution
not above and beyond the Constitution. Under the Consti-
tution they have their rights, we have our rights, they
have their area we have our area, they have their authority,
we have our authority, we are exercising our authority
Mr. Chairman, and I take the parallel because Five Point
Programme has been coming in and I ask alright Mr. Finance
Minister (addressing Dr. Mahbubul Haq) the Five Point Pro-
gramme, you say did not contravene the federal principle as
if the mere contravention of a federal principle is ipso facto
breach of privilege which I do not accept but he says that -
since the federal principle was not violated by the Five
Point Programme because it associated the Provinces. The
federal principle he says is violated in the scheme of the
Peoples Programme because the Provinces are not being
associated. Mr. Chairman, the Finance Minister has himself
allocated funds and freely allocated funds for what becomes
almost a scandle or not almost a scandle and that was
the Nai Roshni Schools. Nai Roshni Schools were built
all over Pakistan, they ‘were “cCreated, they were put up,
they were run, they were funded by Federal Government,
there was no objection there can be no objection because
of social welfare, there is no special education, it will
come under social welfare, otherwise you may
see the entry about education is limited and that entry
IS a very restricted entry that is No. 17. One is 17 the
other is for standards of education, but this is 17. Education
as respects Pakistani students in foreign countries and
foreign students in Pakistan. If I take the former  Finance
Minister's logic, were the Nai Roshni Schools for Pakistani
students abroad or foreigners studying in Pakistan? No
objection was made that is why [ say this privilege motion
is also malafide and must be hit on that ground also. It
Is only because the Pakistan Peoples Party has undertaken
this. The education, as regards Pakistani students in foreign
countries and foreign students in Pakistan, Mr. Chairman,
if ,we go by their ‘interpretation then this would be the
sole sort of competence of the Federal Government except
when it comes to item 38 of the Concurrent List, i.e. curri-
culum, syllabus, planning, policy, Centres of Excellence and
standards of education. Now Nai Roshni Schools - the scheme,
curriculum, syllabus: etc., how were they put up in the =
Nai Roshni Schools ? ‘ :
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So, Mr. Chairman, the argument and so much reference
was made and the article was rather forcefully read as
if the force of the learned Senator's exposition would add
words to the Constitution which it can not. Of course,
Article 142 was read and it was said that as if an argument
can be- made out from Article 142. My submission is an
argument can not be made out of Article 142. Article
142 only provides a reference point for an argument outside
the Article because Article [42 says:-

142. Subject to the Constitution :-

(a) Majlis-e-Shoora (Parliament) shall have exclusive power
to make laws with respect to any matter in the Federal -
Legislative List;

(b) . Majlis-e-Shoora (Parliament), and a Provincial Assembly
also, shall have power to make laws with respect
to any matter in the Concurrent Legislative List;

(c) a Provincial Assembly shall, and Majlis-e-Shoora (Parlia-
ment) shall not, have power to make laws with respect
to any matter not enumerated in either of the Federal
Legislative List or the Concurrent Legislative List;"

Now, this alone can not create the argument. The argument
must be outside this article and by reference to the .article
we can either justify or destroy the argument. Their argu-
ment is that the matter comes under (c) ..... ''not enumerated
in either the Federal List...' my argument is because we
are referring to Article 142 that it comes under (b) Social
Welfare, so what does he prove by insisting without going
to social welfare, what can you prove from Article 142
per se and alone, unless you first go to the list and accept
that social welfare and as the Professor said his words
were and then he started and then he went back to try -
retracted I noted his words and then he back tracked and
tried to establish. So, his arguments on Article 7 that Federal
tate in respect of federal subjects, Provincial Govern-
ment in respect of provincial subjects. This argument does
not go against us because our argument is that before
you go and determine the Federal State or State under
Article 7 and the authority under Article 142 first go to
the lists. When you have been to the lists then come back
and decide and when you go to the lists, you find social
welfare and when you take social welfare even in the restric-
ted sense or the wider sense you come back to Article 7,
come back to Article 142 and you will find that they can
be read with great harmony that in Article 7 when you
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refer to social welfare, it could mean the Federal Govern-
ment or the Provincial Government and when Article 142,
it would mean that it would come under Clause (b) and
not under Clause (c).

[ have already submitted Mr. Chairman about Crawford

“and Maxwell and you are aware there is the Shorish Kash-

miri's case in PLD 1969 Supreme Court page 14, in which
the principles of constitutional interpretation have been
laid down and Baqi Baluch, the same volume at Page 313
have been laid down and the Court had held, interpretation
of the Constitution is different from Interpretation of
the law. Constitution is the one document in which all
words must be expanded'. I have given you the references
Mr. Chairman. Mr. Chairman, I am shooting over time
but I will just try to conclude with one or two main points
that have been taken.

Now, Mr. Chairman, I will conclude but I will conclude
by reference and my learned friend who was ‘here and
is not here now as I have already placed before your the
reference to the fact that rulings are binding but before
that Article 97 I must make submissions about that becayse
that as I said earlier does Mr. Chairman and it appears
to me and it is certainly not an unlikely situation, agitate
your mind and the amount of effort Mr.: Chairman, that
you have spent on the Constitution and in elucidating

97 as 1 have sit here for two days and particularfy today
I must address myself to Article 97. Article 97 Mr. Chairman
reads; :

"Subject to the Constitution, the executive authority
of the Federation shall extend....”

Now, I may just’ point out onpe thing. The concept must
be understood - Mr. ‘Chairman. The extention of an authority
may be different from ultimately its exercise and this
is what which has been, as I will go further as appears
0 me agitating your mind; the authority of the Federal
Government Mmay extend to a point and you might say
but you can't and this js what they are saying 'implement?,
you can't implement. Implementation must be through
the Provincial Government. The .extension is one concept
and the exercise of the authority is another concept and
this is what appears what is blocked; "subject to the Consti-
tution, the executive authority of the Federation shall
extend to the matters with respect to which Majlis-e-Shoora
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(Parliament) has power to make laws, ......."

and let us pause here, this would imply the territorial limits
of Pakistan in a special way in space, in terms of concepts it
would imply the Federal Legislative List but in terms of
space because the next portion is coming because that shows
that this comprehends both the geographic space; boundaries
of Pakistan, the federation; the federation of Pakistan shall
have executive authority within the boundaries of Pakistan -
'shall extend to the matters with respect to which ‘Majlis-e-
Shoora (Parliament) has power to make laws, including...... ;
and now they are going to extra-territorial. Extra-territorial
Is not' extending, not extension but only exercise. It is not
extending beyond the jurisdiction, territorial jurisdiction
of Pakistan. Pakistan's jurisdiction does not extend but
in some cases it may be exercised and this is the difference,’
including exercise of rights, authority and jurisdiction in
and in relation to areas outside Pakistan. So, the federal

authority is really co-terminous in its expansion with the

geographical limits of Pakistan. It extends there on but
it can be exercised even beyond the territories of Pakistan
in some cases of Pakistani citizens committing an offence
on a PIA plane flying over the Atlantic. The Federal Govern-
ment of Pakistan may exercise authority over that plane.
in that situation although constituionally its authority does
Mot extend to that point, it may exercise, provided that
" 4nd now there is only 'extend' and not 'exercise.' There
Is no prohibition- on exercise because you have seen just
_now extension and exercise are not co-terminous and exercise
may go- beyond extension and extension is under the law
the umbrella of the Finance Act and "to exercise" comes
naturally with it. We have now to see whether the Finance
Act permits the exercise of that jurisdiction, we have to see
whether the Finance Bill allows the extension of that juris-
diction in the very words I have from the law and you know,
Sir, that where two words are used in the same Article or
in a law then two different terms are-used. In Asma Jilani's
case, you will’see this when they are excluding in discus-
sion. Article 281 of the Constitution. Again Justice
Yaqub Ali's case when they are at it, two words - different
terms are used, 'extend, exercise' .by the legislature. It
is assumed that the legislature meant, intended the two
words to mean different things, otherwise in both places
extend could have been used including an extension as
our rights. No, extend and exercise. So, extend is one thing
arzd exercise is another. Extending is the umbrella, exercise
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is under the umbrella - the implementation; and the next
part, Mr. Chairman, is a prohibition, is the -negative thing.
It says : :

"shall not extend".

- Provided that the said authority shall not save as expressly
provided in the Constitution or in any law made by a Parlia-
ment extend and not exercise ...... :

I will come to exercise. Exercise comes under the
umbrella. Exercise is not prohibited because this is the
prohibition on extension of authority and not on exercise
of authority. Once the authority has been extended once
the umbrella has been given it will automatically be exer-
cised. This is the Constitution, Mr. Chairman, and it has
 been readily read that the Constitution means different
things when it uses different words in any Province to a
matter with respect to which the Provincial Assembly
has also power to make laws. Now the matter, the umbrella
as I said have all grounds, everything ; the umbrella is
the Act of Parliament i.e. of the National Assembly, that
the authority that is based on the principle of no taxation
‘without representation. Now, under that the authority
hds extended otherwise it would not extend. Once it has
extended, the exercise is not'prohibited because the authority
has been extended, that umbrella has been extended. Now,
it may be exercised because this proviso which is a negative
proviso, which is prohibitive proviso does not exercise
authority where authority has already extended.

Finally, Mr. Chairman, I implore again because a con-
trary views was taken on what might well be said indis-
cretion on my part, you had given ruling. I should not
have commented on it then I commented. Members were
of course incensed, they were outraged. Why ? How ?
Why should a Minister, why should an Interior Minister
at that get up and question the ruling of the House ? Before
you could give, you gave me no time. I had pressed  the
button as I wanted to speak, I wanted to express . cgrets
but you did not give me the chance and of course, you
were also Mr. Chairman, to some extent and rightly offended
as a Chairman, not as a person, I do not mean that. You:
. thought that I had transgressed but Mr. Chairman, let
me now beseech you - a cooler mind, a more reflective
mind, a mind that will not be affected by the outrage
that I had caused, by the lack of decorum that had been
my lot .that time, and I admit that you had given a ruling,
which was not my authority. which was not within my
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competence or privilege to say anything about it. I had
done that.

Mr. Chairman: So, you yourself are saying that the autho-
rity is binding whatever the authority has given he is binding.

Mr. Aitzaz Ahsan: No. No.

Mr. Chairman: [ think that was the argument, of Dr.
Sher Afgan.

Mr. Aitzaz Ahsan: No. I am coming to it that was on a
point of order. I am on a point of order that authority would
be binding. I am now rising on a point of order. This is a
question of privilege and yesterday or day before yesterday
when I raised a question on ruling this was stated that
this .would not, it is a question of point of order and not
a point of privilege. So, I rose on a point of order mistakenly
~on a point of order.

Mr. Chairman: You are now saying, it is not binding, I :
can reviews that authority.

Mr. Aitzaz Ahsan: No. No. I am not saying, I do not
think, your ruling was right, it was right, it was correct. I am
not saying that it be. I am admitting that it was an induscre-|
., tion on my part. For a moment, Mr. Chairman, please bear

with me again I mean, we are not adversaries Mr. Chairman,
surely, and I would not presume to be your adversary, far be

it from me but I am not even saying that although the ruling
- was against me. I am bowing before the ruling. I am saying it
was binding, I am saying it was correct. It was against me but
I am not saying there was a ruling, you have found me on a
- point of order but reflect Mr. Chairman, do reflect because
again high principles of constitutionalism are involved and I
beseech Mr. Chairman, you have come to this august House
very deservingly through an election and you are young in
this seat and in age, in both respects and Mr. Chairman, you
have a long career, a longway to go ahead of you. But Mr.
Chairman, I beseech, if you come to the conclusion and I
beseech again to make that the principle, if you come to the
conclusion and I will give you some further rulings on this -
that on privilege motion the mere violation of the Consti-
tution, the mere violation of a law, the mere commission
of an illegal act does not ipso facto amount to a breach of
privilege and that you can not first judge constitutionality
4nd then come to the scope of privilege because you must
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first see whether there is a privilege and then go to consti-
tutionality. For example, it may be alleged against me
that I have violated the privilege of the House on some
point and 1 might come here and establish or before the
committee that yes, there is a privilege but I have not
violated it. It was not an -un-constitutional act.- So, the
constitutionality comes later as a defence or a charge
but after we have defined the scope of privilege, after
we have examined it and I submit Mr. Chairman, always
that never before has any parliament or any House - be
it the House of Commons or the House of Lords or the
National Assembly before us or the parliaments in any
other jurisdiction have never, never, Mr.  Mr. Chairman,
never assumed unto themselves the authority, arogated
unto themselves the authority of punishing every breach
of the law and the Constitution as a breach of that House's
privilege. It would be going far beyond the scope of the
" law and the Constitution and in this connection against
Mr. Chairman, I refer to the Senator's Decisions of the
Chair ({1985-1987) Privilege Motion No. 106, page 240 in
which as the Law Minister and as Minister of Justice,
you Mr. Chairman, opposed the motion and you said:

"Quoting from Kaul's Practice"

which I have privilege of quoting before you today Mr.
Chairman, so 1. am on able and competent precedent.

"Quoting from Kaul's Practice and Procedure -
of Parliament, the Minister said that Privileges
of Parliament are granted to Members in order
that they may be able to perform their duties
in  Parliament without let or hinderance. They
do not place a member of Parliament on a footing
different from that of an ordinary citizen in
the matter of application of laws and they apply
to individual members only in so far as they
are necessary in order that the House may freely
perform its functions'.

And Mr. Chairman, the House is freely performing its
functions, and these functions are the functions under
the Constitution and under the law, not functions that
we may in our vague notions assume to be our functions.
It is not the function of this House to go beyond its own
legitimate and legal privilege and authority. Then, I refer
to Ruling No. 108 (page 251) wherein, "the movers sought
leave to raise a question of breach of privilege arising
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out of the insulting and illegal manner of arrest of members
of certain opposition groups in Sind Assembly". Sir, what
could be more alarmingly a breach of privilege of Members
of the Assembly of that Province. No hypersensitive prin-
ciples of Federation coming: in, no hypersenitivity, MPAs
from Sind were arrested, Members in the Senate moved the
privilege motion; it could have been a privilege motion of
the Assembly yes, yes, please there; but it was a privilege
-motion here and my learned colleague Senator Javed Jabbar
who now adorns the Cabinet and from whom we take such a
lot of light was in the company of, may I say that, Maulana
Kausar Niazi, in moving this motion and I quote: (this
is at pagé€ 253)

"Stress was generally laid on the constitutional role
which the Senate as a representative body....."

and this is the whole argument.

"Stress was generally laid on the constitutional role
which the Senate as a representative body of the Provin-
ces at the Federal level was expected to play to protect
the rights and interests of the Provinces...."

and Prof. Khurshid Ahmed was also a participant in that
debate. 1 wish he had mentioned this and enlightened us.
I wish he had brought it to the notice of the House because
as persons here we are supposed to bring precedents for
and against. It is an attempt to assist the House and the
Chairman in coming to the right conclusion - not the con-
clusion that I want but the conclusion that will be right
and correct. Mr. Chairman, [ again read out that _portion
from the ruling. It reads:

"Stress was generally laid on the constitutional role . -

which the Senate as a representative body of the Provin-
ces at the Federal level was expected to play to protect
the rights and interests of Provinces and to take cog-
nizances of constitutional violation in the Provinces
and of all such acts as tended to prepare the ground
for derailing the train of parliamentary democracy
yet again..." -

It further reads:

"Mr. Wasim Sajjad, the Justice Miniser opposing the
motion contended..."

and this contention was accepted.

"... the motion contended that 'privilege' was a right
and prerogative which was conferred on Members
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so that they might be able to perform their duties
inside the House without any let or hinderance and
without any impediment, adding that the said incident
had nct, in any way, impeded the functioning of the
Senate or prevented any Member from  participating
in the proceedings of the Senate...."

Now, Sir, the Peoples Works Programme - its functioning
has not impeded any Senator from coming here, from parti-
cipating in the proceedings of the Senate. I adopt your
views with respect.

Then, Mr. Chairman, [ may just point out and quote
to you one other page, you can see page 265 of the same
ruling where an observation is given. Wherein the Chairman
referred to his earlier ruling and he found that he was
bound by it. '

So, Mr. Chairman, [ submit that no privilege has been
violated. I submit, Mr. Chairman, that this is not within
the scope of the privilege of the Senate to become, to
start to become a self righteous moral re-armament Om-
budsman of the entire nation. It has its own function under
the Constitution and it must perform that function and
far be it from us to- attempt to impede either the Senate
or any other House in this democratic system from perform-
ing 1ts functions; and if it is not impeded in the performance
of its functions then, Mr. Chairman, there is no breach of
privilege and if there is no breach of privilege Mr. Chairman,
the motion: is not admissible, and if the motion Is not
admissible then all the remaining constitutional issues
that have been raised; as has been held in Zia-ur-Rehman's
case, the Judiciary has said - the highest court of this
country and it was a full court sitting in that judgement -
has said that that is their exclusive domain. I respectfuily
submit Mr. Chairman, that that should remain their ex:lusive
domain and we in -this House should not transgress into
the judicial domain just as we Mr. Chairman, are concerned
about the alleged transgression into the Provincial domein.

Thank you very much.
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Mr. Chairman: This concludes debate on the Peoples
- Works Programme. The Ruling on this is reserved.

I adjourn the House to meet again tomorrow the 17th
of May, 1989, at 10.00 A.M.

Thank you.

[The House adjourned to meet again at ten of the clock
in the morning on Wednesday, May 17, 1989].




