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Mr. Muhammad Ali Khan: Mr. Chairman, Sir, I' join brother Saeed Qadir in
condoling the sad demise of the illustrious father of Mr. Faisal Saleh Hayat. I pray to

God Almight that He may bless his soul and give strength to all the members of the
 family to bear this irreparable loss. T request that fateha be offered for the departed

soul:: e
Th‘ank you Sir,
: s .
(o2 s

FURTHER DISCUSSION ON THE PRIVILEGE MOTION:
RE: LAUNCHING OF PEOPLES WORKS PROGRAMME.

Mr. Chairman: We will now take up the pending privilegé motion. This was in regard
to the People’s Programme. Any other honourable Senator who would like to express
his views on the People’s Works Programme.

(Pause)

Mr. Chairman: Yes Néwz;bz_ada Jahangir Shah Jogezai.



72 e THE SENATE OF PAKISTAN : [May 14, 1985

e bt (T (26550 Bl il
gt § ] S 31 e i Lor o
TNLLl e e o [y Mo o B 70 b G
L5 200 31 b (112 rts el
Gl S0 (5L o by A9 L.:.f';’/(,/ a3l

: fﬂ//u’u_u’/ éd—»f—‘d&&l/(f:’u/ﬁ—L:Aw/fwuw/f‘f
OIS i u’<—=v VIS 103 § FEFEL Ly i S

7 "'d/va ;cu,bwuf;f i f”JuL/MJ; e 4,2.4/-‘4,/‘
A= 1M1itf'u'“&/f w o Ly @JJC’U‘"/
e & ol Eadi: < Uy /éA.wa‘-‘ %
SE e 2ty Gz p uutf'uw:qjédlw U e~

| ‘ — e iqad-hodsm (T (rsis Tl
_u’!L/J/a-JJ/'J/JL-w,uu:w_aum,zU u‘/uv

'q:‘f%yé'%dwv'/ul&(//'

2= : :
u/{/tﬁﬁf’fgﬂc:—«di{f."q_,ﬁ,a bl /Jj. : o;/U
-“k_ff./f‘{—'&(!ft;":’:” ¢‘~4- JJ—-—”/J"‘”AC-J/de/»J’M

...... LA wc..cﬁ 44,‘5/'0/
A LI f-i“fa%mu/fé&‘» Ll
T IO N PR A TS AL N LN
J"—Ud—dlé—u/ééd_/uab/‘/’é@wf,(fWu"’”ﬂﬁ’u‘
wuicfidft{“;w/‘;uybéufﬁ-rw/ﬂﬂ 4——«,(5/@‘0”‘
by bl fJA_/‘J_Z(/mO/Q,f,/é/»@v
wb/¢_uj(ﬂa )//):/JJ/J‘:_Q/»J/W/I;IUI/U‘:




FURTHER DISCUSSION ON THE PRIVILEGE MOTION Re: LAUNCHING
OF PEOPLES WORKS PROGRAMME 73

Se Lonleeit Ul b (Vs S i 2 v
LE o Ay a0/ disé (e c e il
Ub-<—Clb o g,?ffd!iq»/ugfﬁ.b:@/’u,fﬁﬂ:z AT 4‘"&’?"(
o SEFL OB 10 S s e o B e s (ot
Uy 4u,‘éaf;(ﬁ,r grc—,,bdgluf qé@‘t: .S (o0, U/
Jolatler & e ) g T e S et 2 1 2l
R L PR B RN T P A
‘f.‘uf (‘7) i€ 5 Clashes «—Y. ZUrems@mss Uil Zy
A5 s by iy P B Jf./u‘{——) o (i)
( é/’c:-c_—)ivﬂﬂé;—&fdé’af’ézﬁé—df@:uf’:wf) LL i
Jér?dﬁ‘i«é'l;u/fuﬁ &.ﬂ/j Ly a % avid (e e s

Mr. Chairman: I would just like to summarize briefly what I feel are the
arguments on this question.

The Argument is (1) that so far in the development programme which was
being carried out, the members of parliament and particularly I would say the
Members of the Senate were involved and it is an allegation by the Senators who have
spoken on this motion that they have been unconstitutionally deprived of this privilege
which was conferred on them. The privilege had been conferred - they are saying, that
was a kind of a vested right and it has been unconstitutionally taken away.

The reasons they are giving for what they allege as unconstitutional are:

It is unconstitutional because there are two lists mentioned in the Constitution -
one is the Federal List, the other is the Concurrent List. According to the honourable
Senators the making of roads, hospitals, dispensaries, etc., is not either a federal
function in the Federal List or a concurrent function in the Concurrent List, and,
therefore, it is a function which vests in the provinces.

®
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It has also been suggested by the Senators that this programme will take the
public funds outside the ambit of the Auditor General of Pakistan and, therefore, it
would be unconstitutional. It has also been alleged by the Senators that the manner in
which it is being executed that is even in the Concurrent List a function can be taken
away by the Federal Government only under a properly framed law. It has been stated
_ by the honourable Senators that there has been no_law and this is purely on the
administrative side. Of course, the budget has been passed but the manner of
execution that is taking over the function of execution that has not been granted to the
Federal Government by any law. So, these are, I think, in summary the arguments
which have been addressed in support of this motion that this privilege motion be
admitted. ‘ :

_Dr. Sher Afgan Khan Niazi: Mr. Chairman Sir, I will take only 5 or 6 minutes.
Mr. Chairman: No, no, you may take as much time as you like.

Dr. Sher Afgan Khan Niazi: Then, the honourable Interior Minister Ch. Aitzaz
Ahsan will explain the real situation.

Mr. Chairman: You may take as much time as you want.

Dr. Sher Afgan Khan Niazi: I will draw your kind attention to the Constitution
Article 7. In Article 7 as against the People’s Programme so many Articles of the
Constitution have been quoted from Chief Executive Authority, Article 90 onwards
97, 137 and so many. In Article 7 the State has been defined in which the Federal
Government is included. Then, I will draw your kind attention to Article 37 where it

says : :
37. The State shall:

(b) ‘remove illiteracy and provide free and compulsory secondary
education within minimum possible period;"

Mr. Chairman: Syed Abbas Shah on a point of order.

Syed Abbas Shah: I should inform the Minister that nobody spoke against the
" People’sProgramme but against the way of its execution. So, he should come to the
execution side. :

Dr. Sher Afgan Khan Niazi: Mr. Chairman Sir, as you have yourself assigned an
~ issue that it is unconstitutional as labelled by most of the honourable Senators thereby
I am bound to reply that it is within the purview of the Constitution.

" Mr. Chairman: But just to clarify, it is the execution which was termed illegal
and unconstitutional and not the Programme itself. That is what needs to be clarified.
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Df. Sher Afgan Khan Niazi: Mr. Chairman Sir, the first issue is dropped that it
is constitutional. Now, may I take it that the first issue that it is not unconstitutional
should be dropped. :

Mr. Chairman: No. No. It is the manner of execution. Nobody has said that the
programme itself is unconstitutional. Somebody wants to make a road, the question is,
the road itself nobody is objecting to, it is the manner, who is going to do it that is
what is being objected to. So, you are quoting Article 7 and Article 37.

(INTERRUPTIONS)

Dr. Sher Afgan Khan Niazi: Article 37 and 38 they ask the Government to give
welfare programme in the country not to a single province and this is my first point.

Second is the privileges of the members. We have to look into the Constitution
whether any breach of privilege 1 has happened or not. We will go to see Article 66
which is a specific Article and it says: : ' :

. Article 66. (1) "Subject to the Constitution and to the Rules of Procedure
of Majlis-e-Shoora (Parliament) there shall be freedom of speech in Majlis-e-Shoora
(Parliament) and no member shall be liable to any proceedings in any court in respect
of anything said or any vote given by him in Majlis-e-Shoora (Parliament) and no
person shall be so liable in respect of the publication by or under the authority of
Majlis-e-Shoora (Parliament) of any report, paper, votes or proceedings.”

Mr. Chairman: Akhunzada Behrawar Saced on a point of order.

Akhunzada Behrawar Saeed: The honourable Minister may kindly explain how
these Articles are relevant to the matter under discussion. ;

< 4 5 S ' f °
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Dr. Sher Afgan Khan Niazi: Mr. Chairman Sir, these are the privileges
constitutionally given to the members of Parliament if they are hindered, anything is
done unto them, it is said that breach of privilege of the parliament or the honourable
Member has happened. This is the constitutional Article which gives you freedom of
speech, votes, reports etc. specifically. Then, Sir, there is another provision’ given in
the law that is known as statutory provisions giving special privileges to the Members.
This is the real touch stone Article 66 on which we can test that any Member who has
been given the privileges either in the Constitution or in any statutory law; if that has
been taken away from the Member by any means then it tantamounts to the breach of
privilege of the Member or the parliament. Other way anything done outside ...... then
a Member says that he has not been taken in that very set up or any policy carried out
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[Dr. Sher Afgan Khan Niazi] :

by the government and he says that he must have been picked up as in that Five Points
Programme that was not the privilege or right éndowed to the Members by the
Constitution or any law. That was a procedure laid down by that Government and it
was in its interest whereby there is no such constitutional or legal privilege available
either in the Constitution or in the law which has been breached and thereby this
People’s Programme which has been said that it has caused breach of privilege of the
Members and the Parliament is totally irrelevant. I will humbly submit that this
privilege motion may kindly be not admitted. It is not admissible at all, that is my
humble submission to you, Sir.

Mr. Chairman: Thank you. Now, I just want to ask you that you said Article 37.
Is it your contention that under Article 37 it is the duty of both Federal and Provincial
Governments to provide all these facilities to the people of Pakistan and that the
Concurrent Legislative List is irrelevant. Does this over ride the List?

Mr. Sher Afgan Khan Niazi: Mr. Chairman Sir, that is the thing which have
been defined. If there is something else, if a policy of the Federal Government......

(INTERRUPTIONS)

Mr. Chairman: So, you feel that there should be no distinction between federal
functions and provincial functions and the State should provide all these facilities
regardless of the division between the federation and the provinces. This is your
contention? : ;

* Dr. Sher Afgan Khan Niazi; Yes, Sir.
Mr. Chairman: So, you feel that the List is totally irrelevant.

Dr. Sher Afgan Khan Niazi: No, that is relevant to the relevant things. I don’t
say that the Constitution has included nothing good for the thing. -

Mr. Chalrman Chaudhry Aitzaz Ahsan.

~ Mr. Aitzaz Ahsan: Mr. Chairman, I wxll most certamly address myself also in due
course to the very pertinent questions that you have now asked and you will find Mr.
Chairman, there is a precedent for the fact which reconciles Article 37 and 38 and
similar articles with Federal and Provincial Lists but that Mr. Chairman, in due
course. First Mr. Chairman, if you permit me, I will take up the three points that you
have just in summarizing the very learned arguments but with great respect I submit
rather misconceived that the several learned Senators have addressed in this House
on thns motion..

Mr. Chaxrman the first point that has been formulated by you, and 1 think you
have certainly done better than many learned Members of the House, is that as I

wrote it down that it is alleged that the Members of this very august House were
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unconstitutionally deprived of the privileges of the Senators to participate in the
Peoples Programme. Now, I am a little upset, a little confused by the word
"unconstitutionally”. I have the Constitution, Mr. Chairman, in my hand. I find no
right in this Constitution, no right what soever that can be implied.

I find no right in this Constitution - no right whatsoever, and no right that can be
implied in the Constitution.It is not a right under common law. It is not a right under
equity. It is not a right under Law and it is not a right under the
Constitution for any particular person; be he a Member of this august House or not,
to be associated with any or every activity of any provincial or federal government. As
Mr. Chairman, you yourself are conscious of the fact, you said that they have said it
"unconstitutional”. It is not in the Constitution but they have said it is unconstitutional
exclusion of the Senators from this programme. Mr. Chairman, there is nothing in
the Constitution and I do not have to repeat myself there is nothing in the
Constitution that gives them this right. :

Now, the Second point that was taken was the lists and I will come to the lists later.
but I will take the third point first and that is that it is alleged that the Peoples
Programme will take the funds outside the jurisdiction and purview of the Auditor
General’s Authority. Mr. Chairman, nothing could be more wrong when we read the
Constitution. I do not recollect which particular learned Member of the Senate made
this point but I do and I can easily refer you to Article 169 and 70 of the Constitution
which I happened to look up just now when you made this point Mr. Chairman, and
these articles clinch the issue and nothing more may be said. No money, no funds be
they provincial, be they federal, are beyond the purview or the authority of the
Auditor General of Pakistan, no, not even when they are in the hands of the province
and certainly not when they are being disbursed and applied by the federal authorities
or the federal government. Article 169 says:

"The Auditor-General shall, in relation to -
a) the accounts of the Federation and of the Provinces; and

b) the accounts of any authority or body established by the Federation or a
Province,

"perform such functions and exercise such powers as may be determined by or
under Act of Majlis-e-Shoora (parliament ) and, until so determined, by Order
of the President". ;

Article 170 goes further, because I am not at this moment equipped with that
order of the President or Act of parliament, because as far as I am concerned I have
just taken cognizance of this point now Article 170 takes care of that also. It says :-

"The accounts of the Federation and of the Provinces shall be kept in such form
and in accordance with such principles and methods as .the Auditor-General
may, with the approval of the President, prescribe.”
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[Mr. Chairman] :
So,there is no question of any penny or paisa or rupee of the "people’s programme
going beyond the ambit of the authority of the Auditor-General. This objection also
Mr. Chairman, is as misconceived as the first one that I took note of.

Now, the third point - I will come to the lists, I submit it later and I will come to
the manner of execution also later. There is much precedent on federal agencies in
other countries, in other democracies at times taking up matters with apparently fall
within the purview of the States or the Provinces and the lists are a kind of a negative
check. If the programmes which are alleged to encroach upon provincial domain or
for social welfare or for the public good then be it the United States and I will show
how in the new deal the American Federation - the Union encroached heavily into
State authority.

Mr. Chairman: America would not be relevant please come to Pakistan’s
Constitution. I think, we will stick by Pakistan’s Constitution.

Mr. Aitzaz Ahsan: I will g0 by the Pakistan’s Constitution and I will show Mr.
Chairman, how observations of this kind are applicable but first I must for a
moment dwell on admissibility Mr. Chairman. I took up those points because none
other than you had raised those but I must start my submission.

Mr. Chairman: No, I have not raised them, they were raised by the Senators, I
summarized the arguments.

Mr. Aitzaz Ahsan: You certainly Summarized them Mr. Chairman, in a manner
which did invite immediate response because they were very well summarized. But I
come to the admissibility first. Is it a breach of privilege? What Mr. Chairman, is the
scope of privilege and what is the basis of the present motion. The basis of the
present motion is that the federalism of the Constitution the federal principle
embodied in the Constitution has allegedly been violated by the Federal Government.
In that it has allegedly encroached upon the provincial domain and members of this
august House are agrieved because they state that the Senate epitomizes the federal
principle and as such their privilege has been breached.

Now, Mr. Chairman, this logic really goes far beyond any reasoning. You will
appreciate Mr Chairman, that if the Senate - I take another example, I take a
corollary. If the Senate is the embodiment of the federal principle, the other House -
the other augst House is the embodiment of the representative principle. It is direct
representation by the voters. Every citizen qualified to vote all over the country and
the voting populace runs into crores,. votes to constitute a House of 237 members,
Some are of course later on elected but total are 237.207 were elected in the first
instance. So,it can be said in the National Assembly that the National Assembly is
based on the representative principle but can it then be said by the Member of the
National Assembly that because he belongs to a House that is based on the
representative principle, then every breach of representative principle, how-so-ever
remote,will amount to a breach of the privilege of the National Assembly.
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Mr. Chairman: May I just add, you see, the argument was not only this, the
. argument also was that any breach of the Constitution gives rise to a breach of
privilege of the House because firstly, the Member have taken oath to protect and
preserve the Constitution and secondly this House is the custodian of the interests of
the provinces and also the custodian of the Constitution. That is the argument.

Mr. Aitzaz Ahsan: Mr. Chairman, if I may be allowed to continue, I will come to
that. I am cognizant of that argument. If I start now on that I am going to come to
that if you bear with me Mr. Chairman, for a while. I am taking the two arguments on
different planes. The one is the grievance that we are a federal body ‘yes’ we
are. Here, I don’t imply really strictly myself, I don’t have the privilege of being a
Member of this august House personally but in the collective carpet way ‘yes’ we are.
Now, we are the federal principle but is every violation of the federal principle a
breach of the privilege of this House. Is _every violation of the representative
principles, 1 want to illustrate that. A breach of the privilege of the National
Assembly, supposing there is a grievance that an election into the National Assembly
has been obtained through means that amount to unfair election practices, supposing
there is a grievance by a candidate that the person who has been returned to the
National Assembly is a stranger to the National Assembly. He has got in by stuffing
ballot papers in the boxes or whatever else and that gentleman is even sitting in the
National Assembly but there has been a breach of the representative principle. Is that
in itself Mr. Chairman, a breach of the privilege of the National Assembly? The
answer is ‘No’.

Mr. Chairman: Dr. Bisharat Elahi on point of order.

Dr. Bisharat Elahi: Mr. Chairman, is this argument relevant to what we are
discussing here? g

Mr. Chairman: No. Probably he is coming to the relevant part of his argument.
(INTERRUPTIONS)

Mr. Akhunzada Behrawar Saeed: Sir, I think, he is trying- to justify
encroachment.

Mr. Chairman: No. | think, let us bear with him.

¥ a2 S . . 0
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Mr. Aitzaz Ahsan: I did not interrupt any learned Member.,

Mr. Chairman; Yes, I agree with you.

Mr. Aitzaz Ahsan: I hope, I will be given a chance.
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Mr. Chairman: I think, that is your privilege, so we will give that to you.

Mr. Aitzaz Ahsan: And some very short statements were indeed made, on the
floor of this House.

Now, Mr. Chairman, what is a privilege? The privileges as they are set out in
May’s Parliamentary practice because as my learned colleague read out Article 66
itself but for the privilege of freedom of speech does not spell out any other privilege
as such and Article 66 is relevant, although my friends would say it is not relevant. To
them, only that part of the Constitution is relevant which can be mis-read. But Article
66 and no part of the Constitution can truly be misread, Mr. Chairman.

Mr. Chairman, Article 66 once speaks only of the privilege of freedom of speech
and expression as reflected in publication or of the speech on the floor of the House.
As to the rest, if a Member is obstructed in the performance of his dutics as a Senator
in coming to the house if he is illegally arrested, if he is intimiated to influence his
decision of casting a vote or participating in proceedings of a committee, that Mr.
Chairman, is the breach of the privilege. ~

Mr. Chairman: No Let me put it to you like this, that assuming this is a federal
function or assuming it is the a provincial function and according to the Senators this
is a constitutional right, it is their privilege to defend and protect the Constitution and
they say that under the Constitution the power of executing such worksbelongs to the
provinces. So, what they are saying is that this Constitutional privilege is being
violated because it has been taken away outside the (constitutional ficld by a manner
which is not appropriate and not proper.

Mr. Aitzaz Ahsan: Mr. Chairman, it is not my function (o enter into an argument
with you.

Mr. Chairman: No. No. I just want to clarify such an idea.

Mr. Aitzaz Ahsan: If you permit me Mr. Chairman, just bear with me, T am
coming to that. There is no such thing as this legislative list coming in the way of
social welfare, I will show it. There arc rulings, there are precedents.

Mr. Chairman: Why don’t you come to that?

Mr. Aitzaz Ahsan: We will come to that. But 1 will tell you why I will not.
Because I feel and I feel strongly, Mr. Chairman, that this motion is not admissible
and if it is not admissible Mr. Chairman, I feel equally strongly that then merits are
not relevant neither to my arguments not to any observation that you, Mr. Chairman,
may, thereafter, make. If you agree with me that the door must not open to this
privilege motion then the privilege motion must stand out and not be allowed a place
to sit. But if it sits then it may be heard and on merits defeated. However, arguments
have been held, I have been addressed here, not only on admissibility but also on
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merits and this is my position that is why I am not as yet going into the merits, into the
legality, into that. I am first on the admissibility, and till I completed on admissibility,
Mr. Chairman, you will please bear with me until I come to the bridge of merits I
cannot cross it. I have not passed the river Ravi, when I come to the Chenab I will
cross it, and I hope, Mr. Chairman, surely, with your guidance we will do together, we
will sail over the waters. But Mr. Chairman, I was saying every breach of the law or he
Constitution is not a breach of privilege. This is my statement. It is not, there have
been the breaches of law in the Constitution that are challenged in the courts
every day, every writ petition filed in the High Court in every High Court, under
Article 199, every writ petition that is accepted as be on the grounds that the action
impugned was unconstitutional would mean if their logic is accepted that it would be a
breach of the privilege of the House, the House would do nothing but be involved in
privilege and breach of privilege, it would go paranoid. They would be paranoid here.
We will be thinking Deputy Commissioners are in breach of privilege because the
Constitution has been violated, Zakir Ahmad’s casc PLD 1965 page 90 has been
violated, some other exercise has violated another constitutional provision. I will come
here, with PLD 1971 Supreme Court Azizuddin’s privilege has been violated, no Mr.
Chairman, Constitution unfortunately by the citizens, by the public functionaries and
by the Government at times is violated not out of pure, genuine, with no malice, out
of a bonafide fceling that they are doing right and the court tells them, no, you have
done wrong, it does not .amount to a breach of privielge. That is why I said I am
addressing that the scope of their ‘motion is that there has been a violation of the
Constitution and I will show later there has not but assume there has been without me
conceding if there is a violation of the Constitution, is that per se ipso facto a breach of
privilege, Mr. Chairman, it is not. If the federal principle had been violated as alleged
and if that is a breach of privilege then Mr. Chairman, only recently one Chief
Minister of a province took his entire police force to another and the other province
complained t6 me Mr. Chairman. He took the entire police force, he took 39 men
with him into the province of Sind and almost as if he was with S.Ps, the Inspectors
they state that they were around him all the time and the province of Sind has
complained. Is that a breach of privilege of the Senate ?

Mr. Chairman: Well, if you had brought it to the Senate we could have
examined it.

Mr. Aitzaz Ahsan: No. Mr. Chairman.

Mr. Chairman: You never brougth it.

Mr. Aitzaz Ahsan: It is not a breach of privilege of the Senate. It is not in the
competence of the Senate, with a great respect I say. So, I submit, Mr. Chairman, that
this will not be a breach of privilege until and unless and I refer, Mr. Chairman, you
arc well aware, pages 185 following of Kaul and pages 64 and 65 of May’s but I come
to a more pertinent ruling of the Senate. Every unconstitutional act thing or law and
violation of the law cannot be a breach of this august House’s privilege and this is the
ruling of your very. learned predecessor, Mr. Chairman. It is from decisions of the
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Chair 1985-1987, page 63 and again some very learned but very hyper-sensitive
members of this august House had complained that Bills had been moved in
Parliament which violated this very federal principle and it was, therefore, a breach of
the privilege because the Constitution was being violated. At page 79, 1 just referred
to that your predecessor dismissed the motion on the grounds that the
constitutionality of such measures could only be examined by the courts. Let the
Senators go to a court of law. Let them say the federal government is not equipped
with the authority to carry out the programme in the manner it wants to carry it out.

Mr. Chaii'mané What portion on page 79.

Mr. Aitzaz Ahsan: It is page 79 from the Decisions of the Chair (1985-87)
Senate of Pakistan 6th line in the sccond paragraph. It reads:

“Therefore, the position is quite clear that the vires or the legality of these
measures can be ony questioned in a court of law." _

He (tlie learned Chairman) in this respect is relying on Ziaur Rchman case-that case
of military court conviction, PLD, 1973, Supreme Court.

Mr. M. Zahurul Hag: Point of Order. Mr. Chairman, the reference the
honourable Minister is quoting relates, I think, to one casc-in which I raised a point of
order with regard to the passage of the certain Bills which had been passcd :by . the President

prior to taking oath under the Constitution. There was such: privilege motion and
there is no such reported case by the previous Chairman.

Mr. Chairman: I think this really deals with your matter.
Mr. M. Zahurul Haq: I did not moved a privilege motion. That is why I wanted to
clarify this that it was just a point of order and it was to bring to the notice of the

Chairman that the Law Minister was introducing certain Bills which already had
become permanent laws,

Mr. Aitzaz Ahsan: It was a ruling on the competence of the House.

Mr. Chairman: Please you go ahead with your arguments.

Mr. Aitzaz Ahsan: It is a ruling on the competence of the House.

The point is can the House go into such matters if honourable Scnators become
hyper-sensitive, become paranoid, can they go into every un-constitutional measure of
every Deputy Commissioner, of every patwari, of every thanedar and would it amount

to a breach of privilege. The answer is No.

A privilege only’arises when they (Mcmbers) are obstructed in the performance -
of their functions and that is all.
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Now, Mr. Chairman, I beg to submit that I will go along because you have also

mooted the question further but on this point alone I think the motion is liable to be

-ruled as inadmissible and if it is ruled as inadmissible, Mr. Chairman, I will beseech
you, then the arguments on either side thereafter are not relevant, if the door is shut.

Now, Mr. Chairman, in the Constitution there are certain entries and I will show
that Articles 37 and 38 in so far as they enable positive, affirmative action, action
which is for the good of the people, over-ride and go beyond the legislative lists but in
so far as action may be negative, debilitative or coercive then, of course, lists are very
much there and will remain dominant. Mr. Chairman, we may read first some of the
enfries in the Constitution that might be relevant and then I will read Articles 37 and
38 and then I will try to reconcile both. I am just referring to all of them even where
they are marginally relevant and you may have observations that prevent my
arguments from going further. Let us take first list, part 1, item 37 - Works, lands and
buildings are, of course, vested in the federal government. then you may turn to
part 2, ’ :

Mr. Chairman: In part 1, you are relying on item 37.
Mr. Aitzaz Ahsan: Item 37, part 2 of the first list.

Prof. Khurshid Ahmad: Point of Order. Would the honourable Minister kindly
read the whole of section 37.

Mr. Aitzaz Ahsan: I am just referring to that. I will come to that. I will read
every thing that the learned Senator wants me to read but if the learned Senator will
bear with me I will read it in my own way as he did it in his own day.

Mr. Chairman: Read it the way it is written.

Mr. Aitzaz Ahsan: I will certainly read it the way it is written. I would not
read it like the Senator. I would certainly not read it like the Senator.

Then part 2, item 3, last para, last four lines, "all undertakings, projects and
schemes of such institutions, establishments, bodies and corporations, industries,
projects and undertakings owned wholly or partially by the Federation or a
Corporation set up by the Federation". '

Mr. Chairman: You see, as for projects and undertakings owned wholly or
partially by the Federation or in respect of a Corporation set up by the Federation are
concerned, there is no dispute on that.

Mr. Aitzaz Ahsan: 1 will submitt on that. Then, Sir, I refer to the Concurrent
Legislative List, item 25 & the words that I emphasize in this is ‘social welfare’, short
entry ‘social welfare’. I can only read it as ‘social welfare’. I do not know_how the
Senator who is also a learned Professor will read it but it reads ‘social welfare’. Then,
Sir, item 47 says, "matters incidental or ancillary to any matter enumerated in the List"
Now this expands even social wellare beyond social welfare.
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Mr. Aitzaz Ahsan: Mr. Chairman, I choose not to listen. Then I refer Mr.
Chairman, to Articles 37 and 38 and I will show that this is a little more than
Principles of Policy that we assume them to be. It (No. 37) says, the State shall’, and
State includes that Federal Government, as you are well aware under Article 7.

Mr. Chairman: No, it does not say ‘includes’.You see Article 7 says that in this
Bill unless the context otherwise requires, (these words are important), unless the
context otherwise requires the State means the Federal Governmet (so wherever
relevant it would mean the Federal Government), it would mean Majlis-e-Shoora
(Parliament) wherever relevant, it would mean a provincial government wherever
relevant, it would mean a provincial Assembly wherever relevant.

Now, are you saying that the Majlis-e-Shoora (Parlaiment) has the power to
make hospitals in the provinces?

Mr. Aitzaz Ahsan: It can make if it is under a law for social welfare.

Mr. Chairman: No, lct us examine the arguments logically. You are saying and
Dr. Sher Afghan had also said this that here the State means all these things.
Obviously it cannot mean all these things at the same time because if this argument is’
correct then parliament also has the power to make dispensaries, roads etc. and,
therefore, they are quite right when they say that their power has been taken away. So
you are conceding this. :

Mr. Aitzaz Ahsan: No. No. Let me make one thing clear that when an authority
builds a hospital, it takes away the authority of no other person or authority or -
Government to build a hospital. Let them build two. If we have a programme of two
billion, the provincial government which is objecting could have responded and said
we will spend four billion. We would have said very well.

Mr. Chairman: What about a post office?

Mr. Aitzaz Ahsan: Even a post office.

Mr. Chairman: So both can build it.

(INTERRUPTIONS)

Mr. Aitzaz Ahsan: No, there are then the services.

Mr. Chairman: What about telephone.

(INTERRUPTIONS)

Mr. Chairman: I am raising these issues so that we can clarify these ideas.
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(INTERRUPTIONS) =

Mr. Aitzaz Ahsan: Mr. Chairman, if you would bear with me I will come to Post
Offices, I will come to railway lines, I will come to every thing that is provided in the
Federal List. I will put it this way, Sir. The Federal List is provided - is sacrosanct, the
concurrent list is provided - is sacrosanct and then there is a gap, there is no list. Now,
there I will show, I will give you a ruling - I will come to that but bear with me. Therel
will show you Mr. Chairman, it says that those are subordinate objects.

Mr. Chairman: Let us have the ruling.

Mr. Aitzaz Ahsan: I will come to that.-If something is provided in the Federal
List clearly that is beyond the scope of the provinces. If it is provided in Concurrent
List it is within the scope of both.

Mr. Chairman: I just want to draw your attention to this. Article 142(c):

"a Provincial Assembly shall, and Majlis-e-Shoora (Parliament) shall not, have
power to make laws with respect to any matter not enumerated in either the
Federal Legislative List or the Concurrent Legislative List;"

And Article 97 says:

....... , the executive authority of the Federation shall extend to the matters with
respect to which Majlis-e-Shoora (Parliament) has power to make laws,......."

So, these two Articles read together mean that whatever is left and what we call the
residuary field belongs to the provinces.

Mr. Aitzaz Ahsan: I will come to that and we will examine that also but what I
am referring to you now is, let us first get over the text and then we will go to the
elaborations of that text.

(PAUSE)

Mr. Aitzaz Ahsan: Of course my colleague reminds me that LAMEC schools
were set up and nobody objected but that is another matter, may be that might make
an argument which I don’t want to make on the bonafide of the privilege motion
which becomes relevant in privilege motions but it can become that you don’t object
to Nai Roshni schools all over the country, a provincial subject by this definition and
by this reading and they object to when a particular party, the Pakistan Peoples Party
starts a programme for th good of the people, what are we doing, we are building
dispensaries, we are building roads. :

Mr. Chairman: No No. Even they are building,dispeilsarics._

Mr. Aitzaz Ahsan: We are not stopping them.
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~ (INTERRUPTIONS)
Mr. Chairman: You should understand the argument. Nobody is sayihg that

roads are bad or schools are bad. The question is under the Constitution is-this a
Federal function or a Provincial function? ; :

Mr. Aitzaz Ahsan: This is what I am submitting. Now you read Sir, Article 37:
The State shall - :

(b) "remove illiteracy and provide free and compulsory secondary education
within minimum possible period;" ; ' :

"remove illiteracy". Then (f) :
The State shall- '

(f) enable the people of different areas, th:_oﬁgh education, training,
agricultural and industrial development and other methods, to participate fully in all

forms of national activities; including employment in the services of Pakistan;"
Article 38 : The State shall-
(a) "secure the well-being of the people,.........

(b) "provide for all citizens, within the available resourcs of the country,
facilities for work and adequate livelihood......."

(We are building traininé centres.)

(d) "provide basic necessities of life, such as food, clothing,'housin_g, education
-and medical relief......" : : W : ‘

These objects are enjoined by the Constitution itself. The only thing that agitates the
minds of the learned Senators is that why. should the Federal Government do this
because they read into Legislative Lists all objects except social welfare. I am saying
social welfare is our duty. - : o sole

Mr. Chairman: Just to clarify the whole issue Article 39:

: "The State shall cnable people from all parts of Pakistan to participate in the
Armed Forces of Pakistan." ; .

Now, according to you State includes the local authorities, provincial
governments. How will the local authorities enable people to participate in the Armed
Forces. : = A
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- (INTERRUPTIONS)

Mr. Chairman: I am just raising these questions for you (Ch. Aitzaz Ahsan) to
- answer. Let me raise these questions so you can answer. .

Mr. Aitzaz Ahsan: I am ready to respond.
Mr. Chairman: No, let me first complete what I am trying to say.

* Article 40: & .
- "The State shall endeavour to preserve and strengthen fratérnal relations among
Muslim countries based on Islamic unity, support the common interests of the people
of Asia, Africa and Latin America, promote international peace and security,.........

‘How will the local authority promote international peace and security? So,
therefore, my understanding of this is that the State has to be understood in the
~ relevant context as to what it means. Where it means the local authority it will mean
local authority. Where it means the Federal Government it will mean the Federal
Government. You cannot super impose- & say because Article 40 talks of the State,
therefore, each local authority will have the right to preserve and protect and promote
friendly relations, international peace, enter into treaty with foreign powers, enable
people to enter the Armed Forces, you can’t do that. ; : '

Mr. Aitzaz Ahsan: May I now respond Mr. Ch@m? - -

Mr. Chairman: Yes, now );ou may respond.

Mr. Aitzaz AhSén: May I take ﬁrst the Armed Forces.

Akhunzada Belimwér Saeed: Point of order Mr. Chairman.

Mr. Chairman:_Akhunzada B.eh:awér Saced-on a pomt of order. .

. Akhunzada Behrawar Saeed: Sir, Articles 37, 38, 39 to which my friend is very
frequently referring are incorporated in principle of policy. We do-not dispute it. But
when the question ' arises of the interests of  the provinces  and the
Centre then Article 141, 142, 143 and onward to 152 come into play. There has been a
clear distinction that these are the powers to be exercised by the provinces, these are
the powers to be exercised by the Centre and these are the power which are in
Concurrent List. My friend may kindly confine himself to the specific question. '

Mr. Javed Jabbar: Mr. Chairman, with greatest respect for your sincerity in
‘assisting and improving the content to the debate  mayI submit that in the fine
traditions of this House the-Minister may be permitted to complete his submissions

because possibly frequent interruptions in his presentation is not desirable.

e
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(INTERRUPTIONS)

Mr. Chairman: No. No. It is always to clarify certain issues that certain
objections are made. It is not that these are the views of certain persons. I think a
lawyer will understand that better that when observations are made, this is only to
clarify the certain issues.

Mr. Javed Jabbar: Certainly, but Mr. Chairman, in duc deference to the fact that
many submissions made by my honourable Senators which were patently,
factually incorrect, the Chair observed a great deal of patience.

Mr. Chairman: Quite right. I have told them that they should take note of
these arguments and then raise their objections later on but I would only intend to
get clarification of certain points.

Mr. Aitzaz Ahsan: Mr. Chairman, when the Lawyer Diploc was once appearing
before a very high judicial forum of the Common Wealth he came to a point where he
ultimately had to submit and his words were, "if I may be allowed to interrupt your
lordships", so if I may be allowed Mr. Chairman, to interrupt you and continue with
my submissions. Mr. Chairman, I am submlttmg that I take Articles 39 and 40. What
does it say:

Article 39 - "The State shall enable people from all parts of Pakistan to participate in
the Armed Forces of Pakistan." .

Now local bodies can run schools with military training, provinces are running
schools giving military training to students, provincial educational curriculum includes
marks for N.C.C. that is participating. Now, will we say to them no, no, you don’t do
it, this is beyond your field, Armed Forces is ours you are not Armed Forces. No, we
can’t do it. They are also the State, we are also the State to the extent and to the
meaning of Article 37. Then take Mr. Chairman, Article 40 :

"The State shall endeavour to preserve and strengthen fraternal relations among
Muslim contries based on Islamic unity, support the common interests of the people
of Asia, Africa and Latin America, promote mternatlonal peace and security, foster
goodw111 and friendly relations......"

Tomorrow, if the Lahore Municipal Corporation calls the Mayor of Beijing or
the Mayor of some other city and gives him a civic reception in Shalimar Garden, are
we going to say no this is our authority, federation alone, you
don’t do it. They will also promote Mr. Chairman, fraternal relations. So, there is no
inconsistency. The State here is in the widest sense because Mr. Chairman, these
principles are principles that are enjoined to be followed for the perfection of the
State ultimately and every citizen will virtually accept that the Constitution will attend
mainly to the State and to the organs of the State and enjoin  upon them certain
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‘responsibilities, therefore, it does not address these to the citizens but any citizen can,
so that is why I submitted, I wanted to respond to your observations Mr. Chairman,
that there 15 no inconsistency. Otherwise tomorrow a government of a province or a
local body will not be able to hold seminars on Islamic fraternity.

Mr. Chairman: ~ What about to encourage the settlement of international dis-
putes by peaceful means?

Mr. Aitzaz Ahsan: There are seminars on that, that is encouragement.Supposing
there is an international dispute between Iran and Iraq and they call Iran and Iraq a
particular local body and they start debates on that perfectly legitimate, these are not
prohibitions Mr. Chairman. The whole point is that these are enabling, empowering
clauses, they are not prohibitive clauses. If they were prohibitive we would interpret
them in an insulate manner. Insulate 1, 2, 3 say you are competent, you are not
competent to make the prohibition, you are again incompetent but these are enabling,
empowering, encouraging provisions and when read with item 25 on the Concurrent
List social welfare that is enough when these are read with these to ensure that the
federal government is fully competent directiy by itself under its authority through its
agents, through its employees and people in its service to undertake a programme for
social welfare for the betterment of the people, for building roads, for building
houses, for building shelters, for building dispensaries, for building schools and people
should not object. They should compete with us in this grand cause for the welfare

and betterment of the people. We have a manifesto to fulfil and we will fulfil that
manifesto. We have a historic responsibility and we will undertake it and we will
perform it. But Mr. Chairman, then comes the question, is the Federal Legislative List;
although with great respect I submit after the words social welfare being there that is
‘a door wide open to the Federal Government. It is not encroaching on anything, any
item which is not an item of social welfare. It is not making programmes for private
citizens, not individuals. It is not going into programmes for the betterment
individuals. Individuals as a whole in a totality as a part of society will benefit
course, but it is not aimed at individuals. It is not a programme that is aimed again at
very peculiar particular classes i.e. a road is for every one to use, localities ‘yes’, but
class is no’. So, it can not be struck down by even limiting the scope of social welfare.
Nobody, they don’t try to read the words ‘social welfare’ and I will show that every
They don’t try to read the words ‘social welfare’ and I will show that every word in this
list must be given the widest possible scope in interpretation. They are not to be
restricted, they are to be expanded and to expand them the item that is 47 is very clear
- I mean injunction of the Constitution when it says; matters incidental or ancillary to
any matter enumerated in the list. Now what a matter incidental and ancillary is. Mr.
Chairman, if I may say this that social welfare is the object and its implementation by
the Federation because it is in Concurrent List, is a matter incidental and ancillary.
There can not be social welfare unitl it is implemented and item 47 is also in the
Concurrent List. Item 47 Mr. Chairman, please note, is also in the Concurrent List
and none was prepared to refer to it. So first we define social welfare. We look at the
Peoples Programme, it is manifestly for social welfare and then we say how do we go-
about social welfare. All things that are incidental and ancillary to the application of
social welfare that is the machinery - the federal machinery can reach there and
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provide social welfare to these matters and it is within the competence of the Federal
Government. But two things now I might just state. One, you will refer Mr. Chairman,
among other authorities to Seervai Volume II Page, 1, 6, 8, 4 and he is referring to an
entry to an article of principles of policy in the Indian Constitution and relying upon
the UP’s Secondary Education Board. Here education was being granted by the
federal authorities and appeared to be the State responsxbxhty In UP, Secondary
Education Board V/S Hurry Shunker.

Mr. Muhammad Ali Khan: Point of order Sir, there should be a break for
evening prayers.

e Breiipeiros F el ¢ JeEE =

Mr. Chairman: O.K. Then, I think the rest of the arguments on this questioh we
will hear next time because after the Maghrab prayers, I will not be present. I have to
go somewhere-else. So, we will take it up tomorrow.

Mr. Aitzaz Ahsan: Next time will be tomorrow.

Mr. Chairman: Yes, we w111 take it up tomorrow.

Mr. Aitzaz Ahsah: Torﬁorrow it w111 be Mr. Chairman, in thc.c;vcning.
Mr..Chairman: Yes, you have a cabinet meciing in the morning,.

Mr. Aitzaz Ahsan: Yes, :

Mr. Chairman: Tomorrow we will have this session again at about 5.30 in the
evening. Now, we will meet again at 7.30 P.M. after the Maghrab prayers.

[Then the House adjoumned for Maghrab prayers i)

[The House re-assembled aﬁer mterval with Mr. Presiding O_ﬁicer (Syed Abbas
Shah) in the Chair].

- ADJOURNMENT MOTIONS

Mr. Presiding Omcer' We now proceed with the .adjournment motlons Prof
Khurshxd Abmed No. 3 .
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(i) RE: FAILURE OF THE GOVERNMENT TO CARRY OUT AIDS TEST OF
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Dr. Sher Afgan Khan Niazi: Opposed, Sir.

Mr. Presiding Officer: It has been opposed.
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The other person who may be a Minister or member who is going to oppose, he

will oppose, if it is admitted then the statements are given. I think so, it is the
procedure which we have to adopt.

7
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Dr. Bisharat Elahi: Mr. Chairman, Sir, there has been certain traditions in this
House. Similar adjournment motions have been presented by a number of Senators
and it has been our past tradition that everybody who presents adjournment motion
irrespective of whether it is on the same subject is given a chance to express his views.

Mr. Presiding Officer: Yes, I know that because I have been in the House and
that is why I asked Akhunzada Behrawar Saeed if he wants to speak on it.

Dr. Sher Afgan Khan Niazi: Point of order. Mr. Chairman, I want to just clarify
the thing that I can refer Parliamentary Procedure in India - a book, page 112.

"Identical motions by several members, if several members give notice of
motions in substantially identical terms the Presiding Officer may ask one of
them to move his motion. If one motion is moved all other motions are deemed
to be withdrawn."

Mr. Presiding Officer: Dr. Sahib, it is a single motion and it is a very good issue.
Letthem give their ideas. It is not a bad thing and also not against the Government. I
think et them speak and give their ideas.

Dr. Sher Afgan Khan Niazi: That is your sweet will Sir, otherwise, it is not
provided in the Rules of Procedure. :
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Mr. Presiding Officer: There are some traditions which are followed in this
House. We are following them. It has been done previously. The traditions are
followed because Rules and Procedure both are bound together in the Parliament to
run a Parliament. It is by tradition and by the Procedure. :

Dr. Sher Afgan Khan Niazi: My humble submission in this context is that these
Rules and Procedure have been dveloped through a passage of time and they have
been summed up in these things in the form of precedents out of so many
Parliaments. These are the tested things and if we ignore the precedents like that and
we try to upset the things which have been developed in the past, and are coming in
the evolutionary form then we will have to be in the chaos, with
humble submission I will request you Sir, if we allow every thing to go beyond the
Rules of Procedure. This is not simple Rules of Procedure made by us. We have
adopted them. We have sought from others and then we have brought it here on the
floor and the floor ‘is exercising its power through Rules of Procedure and in this
context we can clearly say, if we don’t remain within the four walls of these Rules of
Procedure then the right of the opposition is really finished and these people will be
in trouble who are on the opposition benches. They are for the safeguard of the
opposition. They are not for the treasury benches otherwise this laxity can give so
much laxity to other people that we may lose the time. We may lose the opportunity.
For example I may quote, in National Assembly 237 Members are available. If the

" constitutional days are completed & every Member is given a chance, he can have only
25 minutes throughout the year to talk. In this way we can not discuss a single matter
that is why. the Rules of Procedure are laid down and the things are done accordingly.

. If we go beyond all these rules then the House will be put in such a way that what ever

we wish; we will then go on dilating and we will be losing time and the right of the opposition
to be guarded.

Mr. Presiding Officer: Thank you Dr. Sahib. -

Dr. Bisharat Elahi: The honourable Minister has not quoted from the Rules of
Procedure that we have. It will be more relevant if he quotes from our Rules of
Procedure. ' : : s

Mr. Presiding Officer: I would not like to go into this discussion but this
tradition has been followed and I am following it. :

- Dr. Sher Afgan Khan Niazi: Mr. Chairman Sir, if my brother wishes, . he can
go through chapter IX - Adjournment Motions - every where - a mover, an
honourable member, and there is no plural form of that, that indicates otherwise it
would have been a member or the members. You can go through all the rules laid
down for adjournment motion, nowhere plural form, otherwise notices are given of
the same nature of seven members, eight members. ‘ !
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M. Presiding Officer: Professor Sahib, I was explammg the same thing to Dr.
Sahib but I wanted to hear his views and wanted to bring that on record. The
tradition in this House has been that the members have been allowed to speak on it
and since Behrawar Saeed has asked for the floor and I give him two to three minutes,
you (Akbunzada Behrawar Saecd) should not take more than it. You should spcak
only on admissibility.

}{Jju/ Uy c;)LKL‘)/A_—&UJ' B‘Jj&éw 'M) O/VO)U,;."
L/f/;yw afuu;u b b Zst f T e ke 0,0
P vaulu‘ ‘ U"/

a) words importing the masculine gendér éhall'be taken to include females;
and .

b) words in the singular shall include the plural, and words in the plural shall
include the singular. i
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THE SENATE OF PAKISTAN
[M.. Amir Haider Kazmi] =

= (f{/ Ub/b{(fz‘éd‘l‘///

Mr. Presiding Officer: I was just going to point it out.

[May %, 1989

(INTERRUPTIONS)
Dr. Sher Afgan on point of order. :
4
4y ot ~ . . : o wooi o o & (b
Gl & e Dz bzl el M/i?uflztd&d‘f“‘(}.'//"
i 4—'(6 4 J Preamble 4.4{;'()}) -‘;—’—4,"'4-42——’!'

So, that the people of Pakistan may prosper and attain their nghtful an
honoured place among the nations of the World and make their full contributios
towards international peace and progress and happiness of humanity.
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It shall raise an issue of urgent public importance
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This is a very important issue which was d:scusscd in the National Asscmbly Thi
is another i issue.
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: If anybody who is alien, is coming to Pakistan and is staymg here for more than
four days he is tested.
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It shall not contain argumem, inferences, ironical expression.
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(PAUSE)
Mr. Presiding Officer: Please proceed on further.
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: We will ask Prof. Sahib..... g du’ 4_«/
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Prof. Sahib do you press the motion? ‘
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,'/UJ/qu;gd /"‘J,Uﬁ/u(?’

Do you press it? -
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Mr. Presiding Officer: So, the matter is closed. We take up the next one. The
next one is also in the name of Prof. Khurshid Ahmad.
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(u) RE: SMUGGLING OF FOOD GRAINS INTO NEIGHBOURING COUNTRIES.
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Mr. Presiding Officer: Is it being opposed? - Not opposed.
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Presidmg Omcer Dr. Sher Afgan on point of order.

Dr. Sher Afgan Khan Niazi: I wxll draw your kind attention to Rule 79:

'Notwnthstandmg anythmg contained in this Chapter, not more than one motion
shall be admitted on any one day; but motions, if any, remaining unconsidered as,
regards their admissibility shall be held over for the next day and shall be taken up in
the same order in which they were received”. 5

Mr. Presiding Officer: Please Dr. Sahib_, w_e" have not admitted any motion.

They are just being introduced.
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Dr. Sher Afgan Khan Niazi: Sir, you have considered one adjoﬁrm'nent motion.

(INTERRUPTIONS)
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Mr. Presiding Officer: I will repeat it that tradition of this House is that when

anybody is giving his argument a point of order should not be raised. It will be
appreciated, please.

Prof. Khurshid Ahmad Sahib.
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Mr. Presiding Officer: Anybody on the admissibility onl;?

. Akhunzada Behrawar Saeed: Chairman, Sir.

Mr. Presiding Officer: Yes please but you have to restrict yourself only to the
admissibility.
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Mr. Presiding. Oﬂ'lcer' I think the Food Minister w111 be in a better position to
reply. Yes Rao Sahib.
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We have an excellent crop of wheat this year and we have no crisis as far as

wheat is concerned.

Mr. Presiding Officer: Thank you. Do you press it or should I give my ruling,
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[Prof. Khurshid Ahmed]
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Mr. Presiding Officer: Thank you very much. '
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THE CAPITAL DEVELOPMENT AUTHORITY (AMENDMENT) BILL; 1989

Nawabzada Jehangir Shah Jogezai: I move for leave to i'ntrbduce the Bill further
to amend the Capital Development Authority Ordinance, 1960 (XXIII of 1960) The
Capital Development Authority (Amendment) Bill, 1989.

Mr. Presiding Officer (Syed Abbas Shah): Nawabzada Jehangir Shah Jogezai,
has asked for leave to introduce the Bill as mentioned above. I ask the House whether
leave is granted to introduce the Bill.

(THE LEAVE WAS GRANTED)

Mr. Presiding Officer: The Bill stands introduced and referred to the Standing
Committee concerned.

~ The House is adjourned till tomorrow at 5.30 PM.

: [The House then adjourned to meet again at five thirty of the clock in the evening
on Monday, May 15, 1989]. = =




