SENATE OF PAKISTAN

SENATE DEBATES

Tuesday, July 19, 1988

The Senate of Pakiston met in the Senate Hall (Parliament House), Islamabad

at ten of the clock in the morning, with  Mr. Chairmen (Mr. Ghulam Ishaq Khan)
in the Chair.

RECITATION FROM THE HOLY QUR’AN

/’"“/'”:L’
/';JL;'F |/,/
y ' \
Sw /S pw s 3%
M\)u.b‘&j)c 5 \xs ) mgﬂwa\o‘)/
v g # o7 ”

WL 315831540 BAE » B

; L.’))

2 A w 5 3 W } w..“

Q_)L’ .C)-:\.a-O)JJ/ A))LM‘Q;E:& )
w v 5

’,

(r-9lvc. 585, | ° V"
Gl o, 7 e FDGS u}'uw N7
oWt Q_UL/ “/,u.“/ o 2N ) e l/; lfub
3 d D1 50 T gt LA L i Ly
B’ Lol ol uwiq—u‘/)w(m/ o L3S
;‘{ul’ o 373 Lé/u//’a.f//dé‘:i b/w/uwé
qu’); /)’uJU/u/,UJI/

QUESTIONS AND ANSWERS

&ﬂ? ¢ rﬁ'u"}?'i"ﬂ- i’:”-ﬂf: U’M/i‘fql—’

(415)



SENATE OF PAKISTAN

SENATE DEBATES

Tuesday, July 19, 1988

The Senate of Pakiston met in the Senate Hall (Parliament House), Islamabad

at ten of the clock in the morning, with  Mr. Chairmen (Mr. Ghulam Ishaq Khan)
in the Chair.

RECITATION FROM THE HOLY QUR’AN

/’"“/'”:L’
/';JL;'F |/,/
y ' \
Sw /S pw s 3%
M\)u.b‘&j)c 5 \xs ) mgﬂwa\o‘)/
v g # o7 ”

WL 315831540 BAE » B

; L.’))

2 A w 5 3 W } w..“

Q_)L’ .C)-:\.a-O)JJ/ A))LM‘Q;E:& )
w v 5

’,

(r-9lvc. 585, | ° V"
Gl o, 7 e FDGS u}'uw N7
oWt Q_UL/ “/,u.“/ o 2N ) e l/; lfub
3 d D1 50 T gt LA L i Ly
B’ Lol ol uwiq—u‘/)w(m/ o L3S
;‘{ul’ o 373 Lé/u//’a.f//dé‘:i b/w/uwé
qu’); /)’uJU/u/,UJI/

QUESTIONS AND ANSWERS

&ﬂ? ¢ rﬁ'u"}?'i"ﬂ- i’:”-ﬂf: U’M/i‘fql—’

(415)



416 SENAIE OF PAKISTAN [July 19,1988

sl ot LA el T ol 220, el sV
S P et Jé«u“u‘zf:bzf
d/u‘“u’ e 25 o Gl
225G ‘;’/;’ b S e L vt A
_(/j,g/w ool U L
Reesion 24 o (o S e BN e
4,L/ L> ﬁ)&ﬁu/l/a,/ VS e P ¥
WL P el GV
oo P s O

CASES OF CORRUPTION IN DEPARTMENTS UNDER CBR.

33. #*Prof. Khurshid Ahmad :  Will thc Minister for Finance and Economic.
Affairs be pluased to state :

(a) the total number of cases of corruption, misuse of power, bribery, ctc.
detected in different branches of tax collection  agencics (direct and indirect taxes)
during the last five years on ycar-wise bais ; and

(b) the final action tsken in respect of the above cases with year-wise
break-up ?

Dr. Mahbubul-Haq : (a) Cases of corruption, misuse ol power, bribery etc.
detected in the Income Tax Department and Customs and Excise Department
under C. B. R. during the last five ycars are :—

Income Tax Department :

Year ) No. of cases
1983 .. 10
1985 8
1986, .. . . 19
1987-88 ... 25

69
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Customs and Excise Department :

Year No. of cases
1983 16
1984 31
1985 48
1986 59
1987-88 57

R APYT

(b) the final action taken in respect of the above cases with year-wise break-

up is as under :

Income Tax Department :

Total ~ Major/ Exonera-  Under
Year number  minor tion process
Penalty
1983 .. 10 03 03 04
1984 7 04 03 -
1985 08 03 04 0}
1986 19 0¢ 01 12
1987-88 25 03 - 22
69 9 39
Customs and Excise Department
v Total Major/ Exonera-  Under
Year number minor tion Process
Penalty
1983 16 09 05 02
1984 31 15 08 08
1685 48 17 06 25
1986 59 29 06 24
1987-88 57 IS 06 36
211 85 31 95
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Dr. Mahbubu! Haq : Mr. Chairman. I think, the honourable Senator is
;right that the cases which have been detected in the past are rather few and the
penalties which have been given are rather light. IUis, as a result o f this that we
announced in the Budget thata new Ordinance of Prevention of Tax Evasion is
being promulgated and in that the punishments will not be only for tax evasion
by the taxpayer but also by anyone who abets or facilities the tax evasion and
those punishments will bz heavy including imprisonment, ineligibility for povern-
ment servics in futute and ineligibility for elective office and ineligibility for taking
coconomic patronage frem the government.. So, as such, cnce this Ordinance
comes in, we believe, that it will become possible which it does not in the existing
laws tc award much quicker and heavier punishments (o the corrupt officials.

Mr. Chairinan : Thank you. Any other question— Prof. Khurshid Ahmed.

(/V‘f“f/"d/q/ L}’Lé ‘/‘”77 /‘;‘/“//”7/‘:}/
4/’_,_2_9@/,1&:4}"/' Oy Kol g 4(///; W2 g
ll;']) ol Ul:o Tax collecting agencies °) & t/}‘p// b/d‘)"

J/v . 4 . g A
deterring punishment "',:. o )‘ Aéy 2., Jf‘// E/J’/| - !;(di

Lﬂ({ﬂ‘»’d‘ Jdl/z,/b U4 //l»}ﬂ)/),u .jii/'///’/yiﬁz_‘,u*f
c‘bu.b b /b . . ',.r;/ - .:.
ks u“‘:,;'d-/lﬂ/\r/é—/;’) L//lf‘d{l‘w"

L1344
.

’.'.';”'/:{/'J(f//)‘aj " cases under process (¥ b'b/L,; : U):.
minor penalty /)I Q,J }/ U;'/ major penalty / Z V:éL:
WY, 4 S



QUESTIONS AND ANSWERS 419

Dr. Mahbubul Hag @ Mr. Chdirmdn, I firet want o clerify that ir the new
‘Ordinance the punishment for tax evasion will be equal for both the taxpayer
and as well as the official concerned, and that is why I mentioned it.

So far as the past 1s concerned, Sir, I am looking into these cases to see how
this can be processed more quickly because many of the cases are under process,
I do not have readily the material to respond as how many have been given major
penalty and how many minor penalty ?

Mr. Javed Jabbar : Would the honcurable Minister comment on the curious
fact that inthe first year of the restoration of civilian democratic rules of 1985,
Part (b) of the answer for the Customs and Excise Department over 50% of the
cases. three years later, are still under process /. ¢. 25 out of 48 2

Mr. Chairman : | think, it is covered by his general reply that he hasn’t got
the material to answer these questions but he would look into them.

Mr. Javed Jabbar : But Mr. Chairman, when the question was put, surely
the Minictry supplied the necessary data to the honourable Minis‘er,

Me, Chairman :  Well. a research of this type takes same time.
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Dr. Mahbubul Haq : Mr. Chairman, that is why I wanted to make it clear
that we are bringing a new Ordinance which we hope will be promulgated by
the next month and that will make sure that the punishments for corrupt  officials
are prompt and fairly severe.  So far as the past is concerned, as I said, I have
not had the time to look into all these cases. I shall tryv to ensure that they are
processed quickly.

Mr. Chairman : Mr. Javed Jabbar's point was about the expeditious  dis-
posal of the cases. [ hope that is zlwo being looked into in the Ordinance.

Dr. Mahbubul Haq : Right, Sir.

Mr. Chairman @ Nexi questionu-- Prof. Khurshid Ahmed.
MALPRACTICES PREVALENT 1N KARAcHI STOCK EXCHANGE

34. *Prof. Khurshid Ahmed : Will the Minister for Finance and Economic
Affairs be pleased to state :

(a) whether the Corporate Law Authority has taken any action against any
of the malpractices prevalent in the Stock Exchange so far ; and

(b) whether it is a fact that a premium of Rs. one million is being paid pre-
sently to get membership of the Karachi Stock Exchange and gver half a million
rupees for getting an officc in the Karachi Stock Exchange ?
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Dr. Mahbubul Haq : (a) The malpractice pointed out by individuals and
the press are examined thoroughly by Corporate Law Authority. However,
none of the ccmplaints received could be substantiated.

(b) Membership right can be acquired from an existing member subject
to mutually agreed terms and conditions. However, the Corporate Law
Authority and the Karachi Stock Exchange are not aware of the quantum of
premium.
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Dr. Mahbubul Haq :  Mr. Chairman, I have a list of all the complaints
which have been received, if hé likes I will mention a few major ones,—When-
ever the complaints are made, the Corporate Law Authority meets and reviews
them. In the last two vears, the major complaints have been made.........

Mr. Chairman : Can you indicate the total number and then refer to one
or two prominent ones. if you like ?

Dr. Mahbubul Haq :  Sir, I do not have the total number. 1 have the main
substantive complaints which have come to the Corporatc Law Authority. 1
will just mention one or two major ones.

It was alleged that some of the members and Directors of Karachi Stogk
Exchange happened to be holding directorship of certain listed companies which
provide them ~ inside information liable to be misused for their personal gain.
Sir, this is investigated and the law provides that every Director, oi_ﬁcer or any
.shareholder holding 10% _"or more of shares of any company must inform the
Authority of the acquisition and disposal of shares in the company, ~w1th1n 30
days of such transaction. The Karachi Stock Exchange provides the Authority on
a daily basis details of shares purchased and sold by any member of "KSE in any
listed company of which he is a Dircctgr and as such, all thc.informatxon was
available to the Corporate Law Authority on the basis of which the allegation
was investigated and was found that it had no basis.

_Another major complaint Sir, has been received which is probably coming
up in the next question, where it is alleged that the premium of membership
card was about Rs. 10 lacs and that of the office in Karachi Stock Exchange
building "wasRs. 5 lacs. Sir, presently, the law and the rules are that the transfer
of membership card is governed by the rulesof Stock Exchange and it is mutually
agreed between person who transfers and the person who receives the. transfer.

Ihe Karachi Stock Exchange charges Rs. 2500 as fee for transfer of mem-
bership card. Similarly office accommodation can also be transferred by mu-
tually agreed terms. Sir, all details of this are given in the annual report of
Karachi Stock Exchange. The complaints which were received and the investi-
gations which were done are in the annual report which is the second annual
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report of the Corporate Law Authority and with your permission, Sir, I would
like to place that report on the Table of the House.

Mr. Chairman : In answer to this question the Secretariat has .received
a copy of this report and they have also requested.that it should be circulated to
the members. What I propose .is-that these reports should bLe placed on the
Table of the House for the benefit of the members and any one who wishes
to study them can pick up a copy.  With regard to the particular question which
is right now under discussion, I have just seen this report and it mentions on
page 49 that during the year 1984-87, thirty complaints were received by the
CLA out of which 25 were disposed of and the remaining five were in the process
at the close of the year. Of these three were pending on November 30th which
is probably their closing date. These compluints generally disclose grievances
of the share-holders, creditors and others in regard to the company affairs,
internal disputes of the companies, lapses, etc. May be you find this report of
interest and then on the basis of it later on vou can, if you so wish, ask further
questions. TFhe report is placed on the Table of the House.

Next question.

INCREASE IN THE ANNUAL LISTING FEE FOR COMPANIES

35. *Prof. Khurshed Ahmed :  Will the Minister for Finance and Economic
Affairs be pleased to state :

(a) the rate of previous and existing annual listing fee for companies listed
on the Stock Exchange, indicating the reasons for the increase

(b) whether the listed companies or the general public were consulted before
making the change ; and

(c) whether it is a fact that the increased revenue from the increase in fee
has been passed on to Members of the Stock Exchange by way of reducing the
commission payable by them to the Stock Exchange and by providing them and
the brokers with certain fringe benefits and free of charge services ?

Dr. Mahbubal Haq : (a) Annual listing fee of companies listed on Karachi
Stock Exchange was increased with effect from Ist July, 1987 to raise funds for
construction of a new block of the Exchanges building and for installation of
new computer for computerisation of the Clearing House. The rates of previous
and existing annual listing fees which are related to the paid up capital of the
companies are :— :

Paid up capital Previous Existing
in million rupee Rates Rates
Uptold ... 1500 2500
10 — 20 ... 2500 5000
20 — 25 ... U 2500 7500
25 — 30 ... 6000 7500
30 — 40 ... 6000 10000
40 — 50 ... 6000 12500
Above SO ... 10000 15000

(b) No.

(c) No.
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. Dr. Mahbubul Haq : [ think, Sir, that is 4 good suggestion. I do believe
myself in mutual consultations and | shall instruct the Corporate Law Authority

that in future before they approve a change in the listing fee, they . “should have
a proce:s of consultation.

Mr. Chairman : Is there no Advisory Committee 7 | thought there used
to be an Advisory Conmittec on thi= matter.

Dr. Mahbubul Haq : [ believe, Sir, that they do have an informal system

but I gather from the honourable Scnator that he would like it to be more insti-
tutionalized and we will fry to do that.

Mr. Chairman : Right. Thank vou very much.
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Dr. Mahbubul Haq : May I sav Mr. Chairman, that the fce is a very small
proportion of what the paid up capital is of these companies which are being
listed and is not too much of a hardship and ultimately, after all, all these funds
are being raised for the construction of a new block of the Exchange building
and for installation of 8 new computer. So, these arc the services which will
a}ljso be provided to the very companies which are being listed on the Stock Ex-
change.
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Dr. Mahbubul Haq : Mr. Chairman, so far as the question of progressivity
is concerned that is a metter of judgement and ¥ assume that is the best judgement
that was reached by the Corporate Law Authority whatever informai consulta-
tions they had. v

I think the other question is a very valid one. There was a reduction in the
commission service charges payable by member of the Karachi Stock Exchange
but that was introduced, Sir, on Ist November, 1985 and the reduction in the char-
ges for computer services was effected from 1st July, 1986. So far as the room
rents are concerned which are mentioned in part (c) of the question, they have
in fact been raised by the Lahore Stock Exchange by 50 % and these things preced-
ed by about two years or one year the increase in the listing fee. So, there was
no nexus between the two.
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Mr. Chairman: Right. There is no nexus, no connection between the
two.

Next question. No. 37.
g2 1 S S o sotis T e Tz
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Itvalmost reached the ceiling of 150 words.

e A B - 6 s ) 2L
W (CS Fp

VIS FESL TG (;?‘,”'4»’/}’/’@?/)/.’.5:(/.

LS

f%}:’ilg L///z.ifcf‘f//z.(f u"//"vl’
Db g

KAMALIA PAPER MiLLS PROJECT

37. *Brig. (Retd.) Abdul Qayyum Khan: Will the Minister for Finance
and Economic Affairs be pleased to state :

(@) whether itis a fact that the Kamalia Paper Mills Project was ap-
proved by the ECNEC in September, 1985 ; '

(b) whether the approval was accorded After proper feasibility studies ;

() whether the Pakistan Banking Council had carried out any feasibility
studies and held it viable project ;

(d) whether it is also a fact that the Financial Management Services, UK
had also carried out feasibility study of the project and recommended it as a
viable project ;

(€) whether it is further a fact that the government funding agencies of
‘Canada, West Germany and Austria have agreed to hnance tne foreign exchange

-«component of this Project and that these financial agreements have already been
--approved by the Ministry of Finance and are current since April, 1987 ;
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(f) whether it is also a fact that the said project is a joint venture between -
PIDB and Klockners and that the latter have agreed to put in one-third of total
-equity portion of the project in foreign exchange ;

(g) whether besides the Xlockners, government funding " agencies of Canada,
West Germany, Austria and Pakistan Banking Council and Financial Manage-
ment Services, UK have ali found the project viable ; '

(h) whether it is further a fact that the inordinate delay in the decision to
fund this project has already resulted in cost escalation to the tune of 1'5 billion
rupees : and

(i) the efforts made so far by the government to resolve the difference of
opinion, if any, to prevent further escalation of the cost involved?

Dr. Mahbubul Hag : (a) Yes.
(b) Yes.

(c) Yes.
(d) Yes.
{e) Yes.

(f) The said project is a joint venture between PIDB and a foreign private
party to be arranged by Klockners who will put in 10 per cent share in the equity
of the project.

(g) Yes.

(h) ECNEC approved the project at a cost of Rs. 2657 million in
September, 1985 subject to the condition that financial institutions should
scrutinize the economic viability of the project before financing NDFG
estimated the cost of the project at Rs. 3973 million including interest during
construction on foreign currency loan. If the mark-up during construction on
local currency loan was also included, it would have been around Rs. 4200
million. According to the last appraisal done by NDFC in November, 1987
the project cost has been estimated at Rs. 4650 million on account of mark-
up during construction, thus showing a net increase of Rs. 289 million over
the initial estimates of NDFC. .

(i) The issues involved were considered in the meeting under the chairman-
ship of Finance Minister held on 15th June, 1988 and it was decided that the
Government of Punjab will send Project document on the proforma prescribed
‘by the Planning Commission for consideration by Central Development Working
-party which should highlight :—

(i) the alternative of adopting a modular, less costly and viabie pla.nf,
taking initially the pilot plant for newsprint and small plant of writing
paper ; and '

(i) possibility of associating local and foreign private parties who are
experienced in paper manufacturing technology based on bagasse.
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Dr. Mahbubul Haq : Sir, the old project went up to a cost which was
not found financially viable or feasible by the NDFC and latter on in exami-
nation by the Planning Commission. As such the effort which is being made at
the moment in a committee which we set up under the Deputy Chairman,
Planning Commission is to reduce the cost around about Rs. 100 crores and to
build this prcv'ect in a modular form and add to it as we gain experience and
find that it is" financially and economically viable. The committee has indi-
cated to me that their report will be submitted by the end of this month and
I hope, Sir, we shall be in a position to take a decision on this finally within the
month of August. That shall certainly be our effort.

Mr. Muhammad Mohsin Siddiqui : Will the honourable Finance Minister
inform that this Kamalia project was basically a project for manufacture of
newsprint and more than 15 crores of rupees were spent.  Now, since Tamil
Nadu in India has already based on bagasse, set up a unit wiich is ranning suc-
cessfully for newsprint; why is this not coverted into a project of newsprint
50 that we can save lot of foreign exchange that we are spendine on importation
of the newsprint ? )

Mr. Chairman : My advice would be that you study the history of the
project. It started as a newsprint project but then it was discovered that it was
not feasible. This factory that you mentioned in Madras was also known
at that time. An expertise group went there and studied it. They also went
to Brazil and some other places and they also studied this very newsprint techno-
logy from bagasse also, but finally they came to the conclusion.that at this

stage of the development of technology production of newsprint from bagasse was
.not feasible. .

Dr. Mahbubul Hagq May I just add. 1 think, Sir, you have
clarified it extremely well. Basically, Sir, we have been interested in a
newsprint project and all our effort was to do so but the two teams—one which
visited Argentina and the other which visited Tamil Nadu, they looked at
the plants in operation based on bagasse. Their recomendation was that
this technology s still not proven, ~and the plants  were having difficulties
and we should not investin a major fashion in such a technology and their
suggestion was that we should start with a pilot newsprint  project
and convert the main project into a paper project. So, as such the project was
re-cast in 1985 by the sponsoring authorities with the thrust being on
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paper production but it also contains a pilot project for newspapers and if the
technology is proven then it can be cxpanded into a fullfledged newspaper
project.

Mr. Muhammad Mohsin Siddiqui :  Mr. Chairman, I think, I have not been
able to make mysclf understood by you. I know all the facts and therefore,
there is no lack of knowledge of facts. My question is that Tamil Nadu has
successfully started operation and production in 1986 and now for more than
about 11 years, it has been successfully running and not only the team of the
Kamalia paper project but other teams from private sector have also visited
that plant because they had a very big show on the inauguration and the techno-
logy is now proven and the India is using that paper. That is why I say that
instead of going back to a smaller project why not have this newsprint paper and
a further study on that subject is nccessitated because now that technology is
proven and established.

Mr. Chairman : May I make a suggestion to Dr. Mahbulul-Hag if he
is the Minister Incharge, and | hope he will accept it. Thgs Kamalia Paper
Project is being taken up in the public sector. If the private sector, an
industrialist and entrepreneure of your calibre are convinced that the Tamil Nadu
project is working successfully, I think, the private sector should be most
welcomed to undertake the production of newsprint from bagasse anywhere
they like in this country.

- Dr. Mahbgbpl Haq : We shall be very glad Sir, to accommodate any
private party if it is such a profitable project and the technology is proven, I
th](;lk,_ private parties would be welcomed and we will conclude the deal even
today.

Mr. Muhammad Mohsin Siddiqui : My objection to this suggestion Mr. Chairman,
would be that this is a project with a technology which has to be with a little risk and
that is why the Government of India has taken it herself. Why do you throw the burden
on the private sector ? You are coming in commodities, you are coming in consumer
goods and so far as things of high technique are concerned you throw the burden on
the private sector, that is neither fair nor feasible. I would suggest that my suggestion
is prompted.................

Mr, Chairman : Right. I think you write a suggestion to the Ministry

Mr. Muhammad Mohsin Siddiqui : It is in the best interest of the country
that we should even with extra-expenditure produce newsprint from bagasse so
that we cut our import list and save our foreign exchange. Why should public
sector not come in?

Dr. Mahbub-ul-Haq : I am only surprised Mr. Chairman, that when it is
a question of public sector, itis suggested the technology is proven. When
it is offered to the private sector it is suggested that technology is risky. I think
Sir, the proof of it is that we have offered it again and again to private sector
in the last few years.

Mr. Chairman: I think you can make -another suggestion also to the
honourable ‘Membdr and that is, unfortunately the Chief Minister of Fron-
tier is not sitting in the House, the Charsadda Paper Factory which is based on
bagasse, it is still available to be picked up by anybody—private or public.
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Mr. Muhammad Mohsin Siddiqui : But there is no bagasse available and
because of the labour trouble that is not running.

Mr. Chairman :  There is bagasse available I think the largest factory. ...

Mr. Muhammad Mohsin Siddiqui : Mr. Chairman, it is not fair that you
introduce your knowledge and you want to force your opinion on us. It is
our privilege.

Mr. Charman @ I don’t want to waste the time of the House by sugges-
tions. Dcuo't accept it, if it is not acceptable to you. T am in no position to
force opinion on any body.

Mr. Mubammad Moehsin Siddiqui : Of course, it is not acceptable and my
question remains still unanswered as to why not save the foreign exchange
which you are incurring in millions, may be eighty millions or something like
that on the 1mportation of the newsprint? When it is now established that a
newsprint can be manufactured from bagasse, why not send a delegation now
to Tamil Nadu and see that plant . It is in a sister country. It would not cost
you much and see if the technology is proven, then establish a factory here.

Mr. Chairman : 1 would request you to resume your scat because you are
begging a question and I can not permit questions being begged.

Mr. Muhammad Mohsin Siddiqui : I am not begging the question. [
am putting the question. I take exception to this because it is my privilege. It
is my right to ask a question.

Mr. Chairman : I hope you understand what begging a question in English
means.

Mr. Muhammad Mohsin Siddiqui : My question is simple that why this
question is not going to be re-examined in the light of the performance at Tamil
Nadu.

Dr. Mahbubul Haq : Sir, may I suggest Mr. Chairman, that I greatly
value the opinion of the honourable Senator, Sir, we will certainly try to have
another look at Tamil Nadu which last time I think we did in 1984 or 85
and we can find out how well the project is working. There were initially grave
doubts about it. We certainly will keep our mind open on this to any sugges-
tions which are constructive and in the national interest.

Mr. Muhammad Mohsin Siddigui : Thank you.

Mr. Chairman : And make an offer to the private sector.

Dr. Mabbubul-Haq :  That too Sir.

Mr, Chairman: Next question, Mr. Abdul Majid Kazi.
COLLECTORATES OF CUSTOMS

‘38. *Mr. Abdul Majid Kazi (Put on his behalf) : Will the Minister for Finance
and Economic Affairs be pleased to state :

,(a) the total amount of revenue collected by Customs Collectorates at Cus-
tom’s  House, Karachi, during the years 1985-86 and 1986-87 :
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(b) the number of offjcers in BPS-20 posted in the Custom’s House,
Karachi ;

(c) whether it is a fact that cach Collectorate in Custom’s House is headed
by grade 20 officer and if so ;

(d) whether there is any plan under  consideration of the government( to
appoint an officer in BPS-21 to supervise and coordinate the said Collectorates,
if not, the reason therefor ?

(Million of Rupecs)
1985-86 198¢-87

Dr. Mahbubul Haq:—(a) Coll. of Customs {App.) .. 24671'9 28184°6
Coll. of Customs (Prevt.) .. - ‘d 41796 40865
: grand total : .. 28851'5 322711

(b) The number of officers in B-20 posted in the Custom House, Karachi
is six.

(¢) Yes.

(d) No.

Mr. Javed Jabbar : Would the honourable Minister agree that with reference
to part (b) of his answer, the number of official in B.P.S 20 available at
the Customs House, Karachi is inadequate to deal with the volume and the variety
of material being processed by that department.

Dr. Mahbubul Haq : I think, Sir, the honourable Senator is right and I am
having a look at the whole structure of Central Board of Revenue and the Cus-
tom Collectorates.as well as other taxation staff. In orderto see as to what -
are the real requirements and how best we can beef up the staff, it is in that con-
text that I shall review this as well.

Mr. Javed Jabbar : Mr. Chairman, [thank the Minister for that res-
ponse but I do presume that the re-examination will include the reference to the
concentration of power into few individuals -at the Customs House. With refer-
ence to that I hope he goes in for a wider distribution . of authority to discour-
age corruption.

Mr. Chairman : Well, that was the whole tenor of his budget speech, you
have listened to that.

Dr. M2hbubul Hagq : Sir, I am doing that and I may just add one more thing
for the information of the House. We have agreed to set up for the first
time Customs Tribunals on the same lines as there are Income Tax Tribunals.
So that there is an alternative to what the honourable Senator says, the concentra-
tion of power in the hands of the Customs Officers. There is no court of appeal at
the moment. They can go to various layers of Customs officials and now there
will be Customs Tribunal—Judicial ones and they are being set up fairly.
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Mr. Chairman : Thank you. Next question No. 39, Mr. Muhammad Mohsin
Siddiqui.
PRIVATE INVESTMENT COMPANILS

39. *Mr. Muhammad Mohsin Siddiqui : Will the Minister for Finance and
Economic AfTairs be pleased to state:

(2) the measures taken by the' government to check the coming into existence
and activities of illegal private investment companies; and

(b) the measures, if any, taken so far to recover the deposit’s money from
such companies?

Dr. Mahbubul Haq : (a) Soliciting of deposits/finances by individuals, part~
nerships and companies through advertisements in public media or postal circulars
handbills, displays in public places or by any other means was prohibited by
‘amending the Banking Companies ' Ordinance, 1962 through the Finance. Act,
1987. Necessary legal action agianst the enterprises which continued to  solicit
deposits in an indirect manner by inviting the public to participate in their busi-
ness/investment, is being taken by the State Bank of Pakistan. State Bank of
Pakistan has filed criminal complaints against 62 enterpriscs, out of which
9 cases have been decided and the accused persons have been convicted.

The follwoing additional measures were taken to warn:the public and to
discourage the operations of enterprises soliciting deposits:—

— Press notes cautioning the public against risks in investing their
money with the companies offering attractive but unrealistic returns
were 1ssued.

— The Finance Minister's budget speech 1987-88 mentioned the
activities of the companics soliciting deposits amd the general public
was advised to, beware of the fraudulent offers of unusually high
profits on deposits being made through advertisements in news-
papers.

—  The proprietors/directors/sponsors  of the enterprises accused of soliciting
deposits in violation of the provisians of Banking Companies Ordinance
and defrauding people are being prosecuted by the Provincial and
Federal law enforcing agencics. They have also been placed on Exit
Control List.

(b) Efforts are being made to ensure that the depositors money is returned
by the enterprises which accepted deposits unlawfully. The Ministry of Interior,
issued a Press Note on 12th May, 1988 warning such cnterprises to rcturn the
depositors money within two months failing which they will be liable to
criminal prosecution in addition to the action taken by the State Bank of
Pakistan. The time limit fixed for returning the depositors’ money has expired
by 12th July, 1988 and the position is being reviewed by the Interior Division.

Mr. Muhammad Mohsia Siddiqui : I would like to give a little background
to my question that these private illegal finance companies started working some-
time in 1952-53 in East Pakistan and thereafter in Punjab and in Sind and the
same modus operandi was adopted this year. Why no action was taken to stop
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it where billions of Rupees of the poor depositors have been risked because of
lack of prompt action ? Of course, the present Finance Minister is not responsible
for it but as he represents the government  thercfore, it is my question to him.

Dr. Mahbubul Haq : Mr. Chairman, this is precisely the question I asked on the
assumption of office as Finance Minister. I realize the anguish of the honourable Senator
and that of the nation that 338 finance companies mushroomed during 1967 and even
though the State Bank tried to take prompt action by alerting the government and by
advertising in the newspapers and on the TV. The phenomena kept multiplying. I think,
Sir, there has been a very serious legal lacuna, these companies have also been taking
advantage of under which they can set themselves up without prior approval of the gover-
ment and can advertise and solicit funds. We have now amended the relevant Ordinance
and we have closed that legal lacuna. At the same time we have taken some fairly strict
action. Both Ministry of Law and Ministry of Interior has proceeded against it and we
have been successful in apprehending some of them and we have been able to get some
of the money back. But this is not adequately compared to what has happened in 1987.
I do believe Sir, that this issue should have been tackled more urgently, more expid-
itiously last year. But what we can do now is to ensure that in future we have legal frame-
work that does not perimt the setting up of any finance company and every compaily
that has to be set up has to have the authorization of the government and is closely
monitored by the government that is why the Ordinance, as I suggested, has been

amended.

Mr. Muhammad Mobhsin Siddiqui : Mr. Chairman, I am glad and thankful
to the honourable Minister for letting us know the measures that have been taken
but most of these proprietors, Managing Directors and sponsors of such bogus
finance companies have escaped and they have gone to other countries and they
are sending communications from there. What steps have been taken to repat-
riate them from aboard?

Dr. Mahbubul Haq : Sir, the cases have been handed over to FIA. They
are pursuing them. ~As in other branches in our national life when a crime takes
place, it is always very difficult under our cxisting procedure t> apprehend the
criminals but as T suggested so far during the drive that was undertaken last
month, 5 prominent companics and their proprietors have becn apprehended.

Mr. Chairman - I think, the question was; what steps have been taken or
are being taken to repatriate the people who have left abroad and to bring them
back to face justice in this country ? I think, this was the question.

Dr. Mahbubul Haq : Sir, so far as the people gone abroad are concerned,
that is, as you are aware, very difficult to arrange their repatriation. We had
immediately placed most of the people that came to our knowledge on the Exit
Control Order so that they should not be able to get their passports and get out of
the country. But those who have escaped illegally, - it is always very difficult to
apprehend them abroad.

Mr. Chairman : Any other Supplementary ?

Mr. Muhammad Mohsin Siddiqui : May I'suggest that why not the honourable
Minister in collaboration with the Minister of Interior use Interpol for getting
‘them back?
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Dr. Mahbubul Haq : We shall certainly be glad to seek the services of In-
ferpol or anyother organization that could help us in this matter.

c{f.éé;‘; e cbulerlb s s «//J’»////“;/

I b s BT L ST S

E 280 a1 3T 7 S BTy 2 o 20
N PRI

Mr. Javed Jabbar @ Sir, therc is an adjournment motion pending on  this
subject.

Mr. Chairman : Right.

Dr, Mahbubul Haq : [ hope, Sir, the honourable Senator will also suggest to
us to whom we should hand over the FIA officials who might be involyed in the

alleged bribes and corruption?

Mr. Chairmau : [ think, it would be debated and you (Mr. Javed Jabbar)
are right—there is an adjournment motion coming on this.
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Mer. Wasim Sajjad ;. “Sir, on this question I would request the honourable
Senator if he could kindly have it deferred because I have not been given the
supplementary material of this question. So, I would be grateful if it is

deferred, Sir”.
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Mr, Chairman : Right. We defer it.
Next Question-Mr. Muhammad Mohsin Siddiqui.
CHAIRMAN OF PAEC

41, *Mr. Muhammad Mohsin Siddiqui : Will the Minister Incharge of the
President’s Secretariat be pleased to state :

(a) whether the PAEC has sct up any power gencrating plants based on
nuclear cnergy in the last 5 years: and

(b) the name, cducation, qualifications of the present Chairman, PAEC and
the period of extention in service granted to him on his attainment of the age of
superannuation and its basis?

Mr. Wasim Sajjad : (a) The PAEC has planned to set up a 900-MW | Nuclear.
Power Plant at CHASHMA site in Mianwali Distt.  Tenders were issued in
December, 1982 for its supply but none of the potential suppliers responded
mainly because of political considerations. They have been insisting that Pakistan
should sign the Nuclear Non-Proliferation Treaty first as a pre-condition.
As this discriminatory demand is not acceptable so long as India is also not
forced to do so, the Project has been delayed. None of the 4-5 Nuclear Power
Plants, that were planned to be set up before_ the years 2000, could thus be
established during the last 5 vears. obviously for reasons beyond the control of
the PAEC.

(b) Mr. Munir Ahmad Khan is at present the Chairman of PAEC.
His educational qualifications and professional experience are as under:—

Educational Qualifi- (1) B.A. (Physics and Govt.  College, Lahore.
cations and Degrees. Maths), 1946 Dis-
tinction :

Academic Roll of

Honour.
(it) B.Sc.  (Electrical Engineering College,
Engg.), (1949). Lahore.

(iii) M. S.  (Electrical North Carolina State College.

Power) (1952) Rotary Releigh NC, USA.
International Scholar,
Distinction: Honour-
ed by being elected
Member Sigma XI
Research Society of
America.

(iv) Post-graduate Studies Illinois Institute of Tech-
(1954-—56) nology, Chicago, III, USA.

Mr. Chairman : Supplemengary Question.
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Mr. Muhammad Mohsin Siddiqui :  Sir, from the answer it appears that no
steps—concrete or other-wise have so far been taken by the present incumbent
as Chairman, Pakistan Atomic Energy Commission, to set up any unit except
there is a reference to Chashma. Now, so far this country is concerned, it is in
great need. The man who has been presiding over the Atomic FEnergy
Commission, according to the statement made in the answer, for 16 years,
and he has been given extension over extension. Why not new people with better
knowledge of technology are inducted in the PAEC so that so some breakthrough
can be made in the generation of atomic energy in this country?

Mr. Wasim Sajjad : - Sir, as far as the first question is concerned that no
sufficient effort has been‘made, as has been indicated in the reply Sir, that ten-
ders were issued in December, 1982. for the Chasma Project but because of in-
ternational consideration and pressures we did not receive any tender. .We
are being asked by certain countries to sign the Nuclear Non-proliferation Treaty
on which our consistent stand is that we are prepared to do so provided no
discriminatory treatment is given to Pakistan and the other country of the region.
India is also asked to sign the NPT. We have made countless efforts in this con-
nection so that this matter is resolved on a regional basis. We are against
the spread of nuclear weapons but we have said that we would not allow this
country to be given discriminatory trestment. Sir, for these reasons the inter-
national tenders for such projects are not being received and this is the reason
why the nuclear plants which we intended to establish before the year 2000 have
not come up so far. As far as the other question is concerned regarding the Chair-
man of the Atomic.. Fnergy Commission, it is correct Sir, that he has been here
since 1972. He is an eminent:scigntist and we feel that he has made great contribution
to the nuclear effort in Pakistan and it is for this reason Sir, that we feel his
continued association with this programme is necessary and essential in the
national interest.

Mr. Chairman : Thank you.

. Mr. Muhammad Mohsin Siddiqui : Mr. Chairman, so far as his qualifica-
tions are concerned, we have seenit. As far as atomic energy  is concerned
there are all engineering qualifications and a man in 16 years could not produce
even a pilot plant. Sir, we have the pilot case of Kahuta where something has
been done but why in 16 years the Cahirman is unable to perform anything?
How do we expect to go on giving extensions to him? My question was why
do they not induct some other person. There are Pakistanis abroad w
in atomic assigns, and why not this post should be advertised and a p
be selected for that ?

ho are well-versed
roper man should

Mr. Wasim Sajjad : _Sir, as far as the qualifications of the Chairman are con-
cerned, on page 8, you will see that he has a postgraduate  diploma in Nuclear
Science and Engineering under the Atoms of Peace Programme 1956-57. He
was with the International Atomic Energy Agency Vienma from 1958 to 1961
and then he also served again 1962—7] as senior officer Nuclear Power and Reac-.
tor va_xsxon. He has submitted many research papers connected with the Nuc-
lear Science and Technology.  Sir, we are prepared to take any body in the
commission trom abroad if he qualifies but not necessarily as Chairman of the Commiss-
ion. Chairman of the Commission is a specialized job requiring expertise administrative
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Mr. Muhammad Mohsin Siddiqui : Mr. Chairman, probably the learned
Minister has not understood that these diplomas are not qualifications. There
is no research to his credit; he has no Ph. D in Nuclear Sciences, he has got no
basic qualifications. As an Engineer he might have served in many international
organizations on atomic engery. Sir, my question is—don’t wait for somebody
applying for this post—why do you not advertise the post intcrnaponally and get
the best available man and if he is fit enough for Chairman, have him as Chairman
No. II or III. T do not say that straightaway place somebody as
Chairman but I do suggest that a time has come, after a lapsc of 16 yearg,
when we should make very serious efforts to activate our Atomic Engery
Commission. It has been still useless and the man is absolutely unable to
deliver the goods.

Mr. Chairman : I think, this is neither fair to the man nor to thq questions
of this type particularly with regard to an autonomous organization. They
are not asked as a matter of courtesy because those people arc not in the
House to answer.

(2) TItis also not fair to the organization because I don’t think many people
know in this House, in fact, I wonder if any one knows what exuctly the job is
that the Pakistan Atomic Energy Commission is doing?

(3)  You also do not appear to have looked at the qualifications. He has done
a course in Research Associate in Reactor/Fngineering. Then he has done
a course in Rescarch Reactor Design for two years in the United States. Then he
has been senior officer. Nuclear Power and Reactor Division, and then for 10 years
he has been the Chairman of the Board of Governors of the International Atomic
Energy Commission but your suggestion has been heard by the government,

Mr. Muhammad Mohsin Siddiqui : My point is

Mr. Chairman : Please, let us finish. You have asked more than three
supplementaries and that is the end of it.

Next question. Mr. Muhammad Tariq Chaudhry.
SALE OF VEHICLES IN THE COLLECTORATE OF CusToMs, QUETTA.

42. *Mr. Muhammad Tariq Chaudhry : Will the Minister for Finance
and Economic Affairs be pleased to state :

(a) the total number of vehicles including cars, buses, vans and tractors
auctioned on 20-3-1988 in the Collectorate of Customs, Quetta indicating also
their model, make and the highest bid accepted separately in each case ;

(b) whether it is a fact that during the years 1986-87 of 29 cicrks of the
Customs Collectorate, Quetta promoted only seven were local ; and

(c) the names, domicile and permanent addresses of the persons recruited/
appointed in grades 1 to 11 in the said Collectorate during the last two years

Dr. Mahbubul Haq : (a) The total number of vehicles including  cars,.
buses, vans and tractors put to auction on 20-3-1988 by the Collectorate of Cus--
toms, Quetta is 28. The information regarding model, make and the highest bid-
accepted in each case is at Annex. L.
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Sl. No. Description of Vehicle Highest Bid

1. Issuzu Car Model 196566 Nil

2 Nissan Datsun Model Un-known Nil

3. Mazda Car Model Un-known Nil

4 Tractor Model Unknown 44500  Accepted
9% Toyota Pickup Model Un-known 30,000 Do.

6. Datsun Pickup Model Un-known 26,500 Do.
7. Russion Motor Cycle Model 1981 (completely rusted) 1.850 Do.
8. Toyota Land Cruiser Jeep Model 1974. 14,000 Do.
9. Merceedez Benz Car Model 1974 33500  Rejected
10. Merceedez Benz Car Model 1968 15.000 Do.
11. Toyota Corrolla Car Model 1980 42,000 Do.
12. Tovota Mark-1I Model 1985. 45.000 Do.
13. Bed Ford Bus Model 1983. Nil
14, -Datsum 120y Model 1976. 56000  Accepted
15. Mazda 929 Moedel 1978. Nil

16.  Toyota Cresida Model 1982 06,000 Rejected

17. Ford Mini Bus Model 1981 28,000 Acceepted

18. Ford Kombi Van Model 1973 Nil

19. Ford Closed Van Model 1980 20.000  Rejected
20. Ford Club Van Model 1979. _ 70,000  Accepted
21.  Toyota Hiace Model 1977 46000  Rejected
22, Suzuki Motor Cycle Model 1979. ‘ 5,000 Accepted
23. Ford Transit Crew Bus Model 1979. 75,000  Accepted
24, Ford Transit Crew Bus Model 1981. 136,000  Accepted
25, Simica Car Model Unknown. 11,000 Rejected
26.  Peugeot Car. 10,000 Do.
27. Merceedez Benz Bus Model 1963 6,000 Do.

28. Nissan Blue Bird Car Model 1986. 198,000 Accepted
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(b) During the year 1986-87, 26 officials and not 29 were promoted in the
Collectorate of Customs and Central Excise, Quetta. Qut of these officials 15
belong to Buluchistan.

(c) The names, designations and domicile/addresses of the officials recruited/
appointed in Grade . [ to 11 in the Collectorate of Customs and Central Excise,
Quetta during the last two years are as under :—

S.No. Name of employee  Designation Domicile Address
1 2 3 4 5
1. Abdul Kabir. Sepoy (B-2), Baluchistan. Killi Nalt Batyazai, Distt,
Pishin.
2. S. Masroor Ali. Do. Do. Distt. Turbat. Merkan.
3. Muhammad Aslam. Do. Do. Railway Colony, Quetta.
4. Din Muhammad. Do. Do. Sariab Mills, Sariab Road,
Quetta.
5. Amanullah. Do. Do. 210-E. Brewery Road, Rail-
. way  Colony, Quetta.
6. Abdul Malik. Do. Do. Zaki Bakery, Akbar Moh-
ammad Road, Quetta.
7. Abdul Ghafar. Do. Do. Raisani R/o Dariner Teh-
sil, Mastung.
8. Muhammad Younas. Do. Do. Sariab Mills, Sariab Road,
Quetta.
9, Mohammad Anwar, Do. Do. Railway Colony, Joint Road,
Quetta.
10. Fazal Ahmad Shams.  Do. N.W.EP. Vil Gharo, Teh. & P.O.

Kabul, Distt.,, Swat.

11, Nazir Ahmad. De. Baluchistan. H. No. 326, Block No. 3,
Satellite Town, Quetta.

12, Mubammad Saleem. Do, Do. H. No.  597/A, Railway
Colony, Joint Road, Quetta,

13.  Habib-ur-Rehman. Do. Do. CJo. Baluch Music,
Sariab Road,  Quetta.

14.  Muhammad Igbal. Do. Do. Railway Colony,  Joint
Road, Quetta.




438

[Dr. Mahbubul Haq]

SENATE OF PAKISTAN

[July 19,1988

1 2 3 4 5

15, Muhammad Qasim. Sepoy (B-2) Baluchistan. H. No. 8-5/4, Kansi Road,
Shaldara, Quetta.

16.  Muhammad Umar. Do. Do. Baluchi Street, Quetta.

17.  Ghaibi Khan. Do. Do. Muhammad  Azam Store-
Keeper, Distt.  Pishin,
Gulistan.

18.  Imam Bakhsh. Do. Do. Kacha  House, Brewery
- Road, Fatima Jinnah T.B.
Sanitorium, Quetta.

19. Dost Mohammad. Bis: Do. Killi Ahmad  Khanozai.

20. Muohammad Javed. Do. Do. H. No. 233/A, Joint Road,
Railway Colony, Quetta.

21.  Ataullah. Do. Do.  H. No. 25399, Railway
Housing Socicty, Quetta.

22. Juma Khan. Do. Do. Killi Daba Arbab Ghulam
Ali Road, Quetta.

23. Muhammad Din. Do. Do. Ration Dealer,  Village
Aid, Sariab Road, Quetta.

24. Nasir Ali. Do. Do. Village Gook, Teh. Mand,
Distt. Turbat.

25. Bebarq Khan. Do. Do. Tehsil Nokundi, Distt.

] Chagai, Baluchistan.

26. Muhammad Issa Khan. Do. Do. 1-20/37, Sarafa Bazar,
Quetta.

27. Mir Ahmed. Do. Do. C/o Rahim Khan and Sons
General Store, Brewery
Road, Quetta.

28. Muhammad Hafecz. Camel Man Baluchistan. Mir Mitha Khan Street,

(BPS-1). Brewery Road, Quetta.

29, Muhammad Zaman. Do. Do. Do.

30. Abdul Manan. Do. Do. Killi Jhelum Ahmad Khan
Zai, Sariab Road, Quetta.

31. Abdul Nabi. Do. Do. Village Tari P.O. Mastung,

District Kalat.
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(BPS-T).

1 2 3 4 5
32. Ghulam Farooq.  Camel Man. Baluchistan. Mian Ghundi Tehsil, Quetta.
(BPS-1).
33, Muhammad Naeem. Do. Do. H. No. 3-17/30, Faiz
Mohammad Road, Quetta.
34, Jameel Ahmad. Sepoy Do. H. No. M-49, Sariab Phat-
(BPS-2). tak, Litton Road, Quetta.
35, Rashid Khan. Driver Do. C/o Mohammad Zaman,
(BPS-4) Shopkeeper, Sariab Road,
(promoted Do. Quetta.
from Lasker).
36. Din Muhammad. Driver. Do. Killi Kirani, Quetta.
(BPS-4).
(promoted
from Sepoy).
37. Mr. Naecem Shah.  Inspector Do. H. No. 7-19/67, Haji Fateh
(BPS-11). Khan Road, Nichari, Quetta.
38.  Mr. Khalid Kurd. Do. Do. H. No. 4, Brewery Road,
Quetta.
39. Mr. Siddique Khan. Inspector Baluchistan. National Photo Studio near
(BPS-11). Police Station, Zhob.
40. Mr. Abdul Qahir Khan. Do. Do. Village Zarghoon, Sub Teh.
Karezat Tch. and Distt.
Pishin.
41. Syed Mohsin Ali. Do. Do. C/o Haji Yaqoob, Railway
Ration Dealer, Joint Road,
Quetta.
42, Syed Asad Ali. Do. Do. Cjo Haji M. Yaqoob, Joint
Road, Quetta.
43. Mr. Ehtisham-ul-Haq. Do. Do. 1/4, Senior Asstt. Colone
: Whit Road, Quetta.
44, Mr, Yunus Ata. Do. Do. H. No. 5-6/18, Kaigabad
Road, Quetta.
45. Mr. S. Saleem Shah. Do, Do. H. No. 7-19/67, Haji Fateh
Khan Road, Quetta. }
46. Mr. Ghulam Jaffar, U.D.C. Punjab C/o Awan General Store,

Gurdat Singh Road, Quetta,
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1 2 3 4 5
47. Mr. Safdar Ali. UD.C. Baluchistan. H. No. 3-4/37, Prince Road,
(BPS-7). Quetta.
48, Mr. Asghar Khan. L.D.C. Do. H. No. 161-D, Railway
(BPS-5) Colony, Quetta.
49, Mr. Nasrullah Khan. Do. N.W.F.P. P.0. Jallowzai, Teh. No-
shera, Distt. Sheikhan,
Peshawar.
50. Mr. Abdul Hafeez Khan Do. Baluchistan. H. No. 1, Lytton Road,
Quetta.
51.  Mr. Ali Ahmad. LG Do. C/o Cloth House, Shop
(BPS-5). No. 112, Sunehri Market,
Quetta.
52. Mr. Aamir Hameed. Do. Do. H. No. 10-5/6, Joint Road,
Quetta.
53.  Mr. Muhammad Ishagq. Do. Punjab. Sariab Mill  Colony,
Quetta.
54.  Mr. Musa Khan. Do. Baluchistan. C/o Abdul Sattar Awan,
State Bank, Quetta.
§5. Mr. Riaz Gill. Do. Do. H. No. 12, Al-Gillani Road,
. Quetta.
§6. Mr. Nazir Ahmad. Do. Do. Tehsii  Mastung,  Distt.
Kalat.
57, Mr. Muhammad Akram Do. Do. H. No. 125/A, Joint Road,
Quetta.
58, Mr. Asif Jan. Do. Do. Haroon Manzil, Quetta,
59, Mr. Shafqat Ali. Do. Do. H. No. 7-1/93, Hyder Ali
Street, Quetta.
60. Mr. M. Igbal. LD.C. Baluchistan. H. No. 378/-A, Joint Road,
(BPD_-5) Quetta. '
61.  Mr. Shehzad Amir. Do. Do. H. No. 132-B, Joint Road,
: Quetta.
62. Murad Bukhsh. Camel Man. Do. C/o Sundt., Customs, Pasni.
BB 1
63. Dil Murad. . Do. Do. Do.
64. S. M. Khursheed. Do. Do. Do.
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65. M. Umar. (,(agmlSMan Baluchistan. C/o. Supdt., Customs, Pasni.

66. Dost Mohammad. Do. Do. Killi - Kirani, Quetta.

67. M. Rasheed. Water Carrier Do. Sariab  Mill, Quetta.

(BPS-1).

68. Abdul Qadoos. Do. Do. Baluchi  Street, Quetta.

69. Qasim Ali. Daftri Do. Sariab  Mill,  Quetta.
(BPS-1).

70.  Khursheed Alam. Lasker Do. 216-A, Joint Road, Quetta.
(BPS-1).

71.  Abdul Rasheed. Do. Do. Sariab  Mill, Quetta.

72. Noor Mohammad. Tandal. Do. Block No. 1, New Quetta.
(BPS-1).
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Mr. Wasim Sajjad : Sir, I assume that this is with reference to Q. No. 43.

Mr. Chairman : That is right. Q. No. 43.

Mr. Wasim Sajjad : Sir, the question was sent to the Senate Secretariat on
1st June, 1988. It was received by the CDA on the 19th or 20th of June. The
information which is required relates to a period of § years and there were large
number of officers.  We are collecting the information, Sir.  There is no ques-
tion of trying to with hold information. In fact, substantxally this very ques-
tion alrecady stands answered in the National Asscmbly in April.

Mr. Chairman : In the National Assembly ?

Mr. Wasim Sajjad : Yes, Sir, it has alrcady been answered subst:ntially.
Some part of it is new, Sir. We are trying to collect the information and I can
" assure the honourable Sunator that we shall bring this answer to this House as
is the right and privilege of the honourable Senator.

Mr. Chairman : Well he has requested that it should come up on the next
rota day. I hope it can.

Mr. Wasim Sajjad : I hope we can. We are collecting the information.
If we can, we shall definitely do that.

U v o1 87 o 105 Sl 1 Gliee 6
u},jfu;; ol B 6 Slsen o J 6 62T

g

o1 utﬁf;‘f_,
¢




OUESTIONS AND ANSWERS 443

V .
o g ks Lo St E gt gL
Iy 1) €&

ALLOTMENT OF INDUSTRIAL PLOTS IN ISLAMABAD

44. *Mr. Muhammad Tariq Chaudhry :  Will the Minister Incharge of the
Cabinet Division be pleased to state -

(a) number of industrial plots in sector I-9 and I-10, Islamabad, allotted
for the establishment of wooden furniture manufacturing units, indicating also
nzmes and addresses of the allottees;

(b)  number of such plots not utilized by the allottecs so far and its reason ¥
and

(c) whether it is a fact that an application for allotment of an industrial
plot for similar purpose made by Muhammad Boota and Sons is pending with
the CDA for the last two vears. if so, the action taken by CDA on that application?

Mr. Wasim Sajjad : (a) Details given in Annexure ‘A’

(b) All units in Sector 1-9 arc in production whereas the process of cst?.b-
lishment of 12 units out of 13 industrial units in I-10 is in progress. According
to the terms and conditions of allotment, the allottees are required to complete
the construction within a period of three years from the date of allotment.  Since
the plots in question were allotted between [986—88. their construction period
has not yet expired.

(c) No. The application was considered by the Industrial Allotment Com-
mittee but was rejected after consideration. .

' Annexure ’A’
INDUSTRIAL PLOTS ALLOTTED FOR FURNITURE/KITCHEN
CABINETS AND FLUSH DOORS IN SECTOR 1-9 AND I-10/3. ISLAMABAD

Sl. No. Plut No. & Scector Name of Firm and Address of Allottee

1 2 3

1. 82 -9 Raja "Saced Ahmad, 1-Al-Khadim Chambers. Faizabad,
Muirec Road, Rawalpindi.

2. 214 Do. Mr. Shahid Aziz (Proprictor) M/s. Pak. Wood System,
Plot No. 214, Industrial Area, Scctor 1-9, Islamabad.

3. 3%4-A Do. M/s. ZOOCE LTD., Plot No. 394-A, Industrial Area,
Sector I-9. Islamabad.

4. 250 Do. M/s. Comforta Furnishers, Plot No. 236, Industrial
Areca, Sector -9, Islamabad.

5, 424 Do.  M/s. Contizental Furnishing Co. Ltd., 2nd Floor, Uzma
Arcade, Khayaban-c-Igbal, Main Clifton Road,
Karachi.

6. 413 Do. M/s. Nafees Industries Ltd., Plot No. 413, Industrial

Area, Sector 1-9, Islamabad.

7. 32 1-10/3  M/s. Ch. Ijaz Ahmad and Brothers, H. No. 37, St. No. 5,
F-8/3, Islamabad.




444 SENATE OF PAKISTAN [July 19,1988

[Mr. Wasim Sajjad]

1 2 3

8. 34 1-10/3" - M/s. Ghousia Builders, A. G. N. Ch. Managing Direéo
tor, 482, G-8/1, Islamabad.

9. 80-A Do.  M/s. Malik Wood Works, Plot No. 10, 1. & T. Centre,
G-8/4, Islamabad.

10. 111 Do. M/s. Tribsin Wood Industries, H. No. 220, St. No. 74,
Sector G-9/4, Islamabad..

11, 113 Do. M/s. Abdullali Butt, H. No. vi4, I-10/1, Islamabad.

12. 140 Do. M/s. Khawaja Industries, H. No. 8, Affandi Colony,
Rawalpindi.

13. 149 Do. M/s. Hussain Wood Industries. H. No. 19, F-6/2,
Islamabad.

14, 215 Do. M/s. Alam Furnitures, H. No. 1394/C, Committee
Bazar, Lahore.

15. 66-67 Do. M/s. Mushtaq Ahmad, H. No. 866, St. No. 27, G-9/1,
Islamabad.

16. 08-69 Do. M/s. Wood Kraft Industrics, 77-Millat Colony, Rawal-
pindi.

17. 74-75 Do. M/s. Ittehad Industries, H. No. 16, St. No. 19, F-6/2,
Islamabad.

18. 76 Do. M/s. Baiga Engineering, Abdul Rahman, M. D. 430,
St. No. 50, G-9/1, Islamabad.

19. 196 Do. M/s. Mohammad Aslam Khan and Co., The Mall, Wah
Cantt.

Mr. Muhammad Tariq Chaudhry : No Supplementaries.
Mr. Chairman : All right.  Next question.

PREMISES HIRED FOR OFFICES UNDER THE MINISTRY OF FINANCE
45. *Malik Haji Saadullah Khan : Wil the Minister for Finance and
Fconomic Affairs be pleased to state :

(a) the total number of plazas, complexes, bungalows, flats, houses, shops
and qthc;r residential accommodation hired for the offices of _all the organizations:
funcltxonmég under the Finance Ministry at Tehsil, District, Province and Federal
levels; an

(b) the total amount of rent being paid annually to thc owners of the said
accommodation; and
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(¢) the total amount allocated during the current fiscal year for the construc-
tion of government offices of these organizations ?

Dr. Mahbubul-Hag : The information is being collected and as soon as
received, it will be placed on the Table of the House.

Mr. Chairman :  The reply says that the information is being collected.
Dr. Mahbubul Haq : ¥es, Sir.
Mr. Chairman : And this applics to Q. Nos. 45 and 46.

VEHICLLS SEIZED AND IMPOUNDED By CUSTOMS A UTHORITIES

46. *Malik Haji Saadullah Khan : Will the Minister for Finance and
Economic Affairs be  pleased to state :

(a) the total number of trucks, buses, motor cars. motor cycles and other
machinery with particulars of makes and models seized and impounded by
custom authorities on the charge of violating customs rules and regulations through-
out Pakistan in 1987 together with their value :

(b) whether it is a fact that for lack of proper facilitics these vehicles and
machinery etc. remain exposed to sun and rain under open skies, and if so; the
average time for which they remain so exposed ; and

(c) whether any of these vehicles or machinery etc. have been disposed of, if
so, after what.period of time and for what value, separately in cach case ?

Dr. Mahbubul Haq :  The requisite information is being collected from
field units and will be placed before the House as soon as received.

Mr. Chairman : Next question No. 47.

AMOUNT EARMARKED FOR GRANT OF LOANS . TO FARMERS

47.  *Mr. Abdur Rehman Jamali: Wil the Minister for Finance and Econo-
mic Affairs be pleased .to state the total amount earmarked by the Agricultural
Development -Bank of Pakistan for the grant of loans to the farmers of Naseer-
abad Division (Baluchistan) for the year 1988-89 ?

Dr. Mahbubul-Haq :  Agricultural Development Bank of Pakistan intends
to earmark Rs. 80 million for the grant of loans to the farmers of Nasirabad Divi-
sion during 1988-89 as against Rs.” 64.5 million actually disbursed during 1987-88,
showing a proposed increase of 25 per cent. However, lending target for
1988-89 will be finalized after approval of overall lending allocations for financial
year 1988-89 by the National Credit Consultative Council.
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DuTy FRrer SHors

4. *Prof. Khurshid Ahmed :  Will the Minister for Finance and Economic
Affairs be pleased to state whether it is a fact that the Duty Free Shops in Islama-
bad and Karachi have become an important vehicle for the sales and purchase of
‘A’ forms and for the supply of duty-free goods to agents or through agents to
people who are not entitled to such purchase ? What steps the Government is taking
to ensure that the Duty Free Shops do not operate as Bara Markets ?

Dr. Mahbubul-Haq : This is not correct.  Only incoming passengers have
been ‘allowed to make purchases from Duty Free Shops Limited against valid
form ‘A’ issued in their names. The goods are required to be purchased in per-
son and delivery through attorney/accredited respresentative is not allowed under
any circumstances. However, it has been observed that the passengers after
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making purchases from the Duty Free Shops Limited according to the concessions

—available under the passengers Non-Tourist Baggage (Import) Rules, 1983 and
Transfer of Residence (Baggage Import) Rules, 1983 sell the goods in the market.
Instructions have been issued to all concerned to keep vigilance over the shops
in and around the Duty Free Shops to curb such illegal activities.
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Dr. Mahbubul Haq : Mr. Chairman, it is correct that there has been an infHr-
mal rolling business in form ‘A’ and particularly the concession available to
air-conditioners, refrigerators and deep freezers under the Transfer of Residence
Rules which mecant there will be zero duty, scem to have been abused. There
was large-scale import of these items.  As a result of it, Sir, in the budget for
1988-89 we have tried to plug this leakage at the source and now the import of
air-conditioners, refrigerators and deep freezers under, even the Transfer of
Residence Rules has been made dutiable and we hope that that in itself will be a
very major deterrent to the trade that is alleged to have been goine on in form ‘A’.

SHAH FAISAL MOsSQUE

4. Prof. Khurshid Abmad: Will the Minister Incharge of the Cabinet Divi-
sion be pleased to state :

(a) whether it is & fact that the golden crescents on the top of the towers
of Shah Faisal Mosque had to be installed for the second time because of the
irregularities that had been committed during the st installation : and

(b) if so, the names of those officers responsible for the irregularities and
the nature of action if any, taken against them ?

- Mr. Wasim Sgjjad :  (a) No. Some defects pointed out by the supervisory
staff were. rectified by the contractor at his own cost.

(b) Not applicable.
TRANSFER OF PROPRIETARY RIGHTS OF CDA. HOUSES, ISLAMABAD
5. Prof. Khurshid Ahmed: . Will the Minister Incharge of the Cabinet Divi-

sion be pleased to state the names of the Sectors in Islamabad in which proprie-
tory rights of the governmentowned houses have been transferred to the
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employees of CDA indicating also the total number with dates of possession uv -
cach case, together with reasons for such action ?

//

Mr. Wasim Sajjad : ' The proprietary rights  of govemmcnt (\Wned houses
have not been transferred to any of the CDA employees by C However,

288 single room low cost houses were constructed by the (DA m Scctor I-10/4

from its own resources, the proprietary rights -of which were subsequently trans-
ferred to CDA employees’in 1984 on actual cost basis.

Mr. Chairman : Thank you. This brings us to the end of the questions.

- LEAVE OF ABSENCE
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PRIVILEGE MOTION RE: DISSOLUTION. OF THE NATIONAL ASSEMBLY

Mr. Chairman : I think we resume the discussion on the three motions—.

which have been debated for the last several days but I hope today we can con-
dlude this discussion.
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Mr. Muhammad Mohsin Siddiqui : I have given a call attention notice.

Mr. Chairman :  Well, that would come much later. It is on the agenda
but it would come later after we dispose of the privilege motions.
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Mr. Muhammad Mohsin Siddiqui : But my submission was that that will take
almost the whole day, therefore, if it is not to be taken today, then when it will be

taken ?

Mr. Chairman : 1 think, the business has to be arranged according to certain
order and the business has been arranged according to the rules and formalities.
We will come to that.  We will take it up today, don’t worry about this.

Resuming the discussion on the three privilege motions I have four Members
on the list. I would request you to be brief.  Mr. Muhammad Mukhtar Ahmad

Khan.

Mr. Mubammad Mukhtar Ahmad Khan: [ wish to submit a few words to
your honour and this august House that democracy is a panacea for the society
and peoples’ problems.  Some people say democracy is a farce but the experience
have confirmed that kingship, dictatorship, or Matrial Law are not wanted........
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Mr. Muhammad Mukhtar Ahmad Khan : Sir. this is my first time if you
give me this opportunity.

Mr, Chairman : Right, go ahead.

Mr. Muhammad Mukhtar Ahmad Khan : | But the experiences have confirmed;
that kingship, dictatorship or Martial Law are not wanted where the people for
whom that system of government'is imposed because the public has no approach-
to that authority and also that kind of government does not have the - solu-
tion of the people’s problems.  Now speckless democracy is rarely found any
where in the World that may be India, U.K. or U.S.A. It is being improved
every day, every time with process and practice. It is fully concluded that now-
a-days in the present world only and only democracy is the needful and right-
ful solution for the people of the world and is a suitable system of governance

With this idea I proceed with main problem of the day before the honourable
assemblage of this majestic House. ’

The President of Pakistan using his constitutional powers took action on May
29th, 1988, dissolving the National Assembly and Provincial Assemblies referring
certain weaknesses, discrepancies or whatever regarding plots etc. It is-a legal
action taken by the President of Pakistan in his discretion under Article 58.

Some of our honourable Members have debated against this action.  This
honourable House is not ignorant, they know all the bricks of their home. All
the honourable Members of Senate are experienced, brain and cream of the
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nation.  So, I request them to put some strain on their brains that if we comment
adversely what will be the outcome; a privilege motion.  Then,what will be the
effects on the nation and the country. Contrary to that we should create a
congenial atmosphere in the House and also give good impression™ to the public
and should remove the terrors from the hearts of the people.  Because the people
think we are in a Daldal. Although we are not, as the elections are to be held
in the necar future. We are entrusted with certain responsibilities so we should
act in a positive manner.

Sir, I consider that there are two things before us, one is action and another
is intentioii.  Now the President of Pakistan has taken action to dissolve the
National Assembly but along with that he has clearly and repeatedly shown his
intentions to hold the elections which I believe he would.

This is not a frolic situation but is a time for everyone of us to step forward
which should be fully gauged and sensed for the sake of the country, for the
betterment of the nation.  We should think, work and pave the way to achieve
the goal of election.  Goal is not beyond Cancasia. Goal is near to us within
the reach of short period if we move to do constructive work for our nation which
1s of course our duty. we should do it perfectly and sincerely.

Sir. all Members in this august House know all about the 41 years of Pakis-
tan. No need to go in details. We have to see present and furture and we can
not afford changes of adverse nature. I repeat again we can not afford changes
of adverse nature.

The President has given us invitation for suggestions. consultation etc.
If this /@august Housc can be of any help to this country and nation in bringing
into existence the new National Assembly by election. I am sure that you will
always be remembered in the history of Pakistan that we pulied out our country
from most precarious situation and when the elections are held smoothly no
matter who wins. So, when our new Assembly comes into existence this august
House will be considered more powerful pillar for the institution of democracy
in Pakistan.

[ have full confidence in our President that he will hold elections.

~ Now it is the time to do what | am saying in simple and plain words which
will lead us to the carly elections.  And if we go back to the dissolution of
National Assembly and move privilege motigns. I do not think we are going to
get anything but if we sec forward and work on constructive lines we can have
the maximum achievements.

I'am not persuading  any one in favour of some onc. I am only trying to
make you realize the tense and delicate situation in  which we are these days.
Instead of going in the privilege motions we should move for the cause of the
election which President of Pakistan has promised.

~ Pleasc also observe this fact that by dissolving the National Assembly, Pre-

sident has favoured the political parties of the country and also the people of
Pakistan as they had been demanding from the government to hold elections since
long and this honourable House also knows very well that previous government
had repeatedly been answering that the elections will be held in 1990 and not at
all before that. ‘
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One honourable Member of this House said that we have gone 10 years
back while I think * that President is fulfilling the demands of the people of
‘Pakistan. Some of our honourable Members have said that one leg has been
broken and how can we walk further but I would say that half portion of the
House has been dismantled to reconstruct a new one in its place to live in a better
way. .

Sir, I would like to explain a few references from the Practice and Procedure of
Parliament by M. N. Kaul, I quote from page 177 first para.

Mr. Chairman : 1 think, they have been repeated several times,you can
kindly skip them because we are all aware of them.  For the last four years we
have been working on them.

Mr. Muhammad - Mukhtar Abmad Khan:  There are really very important
things, Sir, anyhow, this is a fact that National Assembly has been dissolved with-
in the framework of the Constitution by the President and this is also a fact that the
same Assembly had passed Eighth Amendment Bill.

In its support I quote page 160 of the same book, sccond last para — “Any-
thing said or done during the existence of a House cannot be raised as privilege
issue after that House has been dissolved”.  Further I quote page 155. The
dissolution of Lok Sabha before the completion of its full term is not unconstitu-
tional. For instance, second Lok Sabha was dissolved on 3lst March, 1962
before the completion of full term.  Sir, this is a fact that Tndia is the biggest
democratic country (Interruption)
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Mr. Mukhtar Ahmad Khan :  This is a fact that India is the biggest democratic
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Mr. Mukhtar Ahmad Khan : Thank you, Sir.  This is a fact that India is
the biggest democratic country and its Lok Sabha was dissolved quite a few times.
I quote page 158—“On 20th December, 1970, Lok Sabha was dissolved one vear
and 79 days before the completion of full term.”

I also wish to explain that this is a part of democratic and political process
in the country because no Martial Law has been imposed : no emergency has been
declared and the Constitution has not been thus suspended and, moreover, this
dissolution does not discontinue the institution of Parliament. I quote page 945
from the same book—*“That the dissolution of Lok Sabha does not imply dis-
continuity of the institution of Parliament.”

To my mind_ in the light of the above facts stated | have to say that the
Presidest is establishing a tradition in the country that if the political circumstances
$0 require clections can be held even before time and with due respect to my sentor

and learned Members I am sorry to say that I cannot favour the admissibility of
the privilege motions.  Thank you, Sir.
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Mr. Chairman : Mr. Ahmed Mian Soomro, and he is goi
_ . Ahm X going to be the last
speaker before I request the Ministers to reply or  wind up the debate.

Mr. Javed Jabbar : Sir, [ have a right of reply.

Mr. Chairman : After the Minister has spoken or before that.

Mr. Javed Jabbar : After the Minister has spoken the mover of the motion has
the right of reply.

Prof. Khurshid Ahmed : We have to respond to what the Minister has to say.

Mr. Chairman : Right.

Mr. Ahmed Mian Soomro : Sir, there is no doubt that the matter before the
Secnate for the last two/three days that we have been discussing is of very great
public importance. It has been moved and debated on a motion of breach of
privilege. Sir, we in this Upper House have to consider every thing coolly and
not sentimentally. My learned brothers who moved the motion, it is very clear,
had Iaboured a lot and on this aspect had given very good arguments and I commend
the efforts put in by them. But as I submitted lct us coolly consider
whether that the President did is in accordance with the Constitution or other-
wise. If on broad principles we can see that the President acted within the power
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given to him under the Constitution then unless 'th_ere are other qircumstanccs to
be proved, it would not amount to a breach of privilege.  Sir, while going to that
aspect first 1 would go to Article 58 of the Constitution under which the President
has acted. He has obviously acted under clause (2) (b) of Article 58 which says :

“Notwithstanding any thing contained in clause (2) of Article 48 the Pre-
sident may dissolve thc National Assembly in his discretion where in
his opinion a situation has arisen in which the Government of the Fe-
deration cannot be carried on in accordance with the provisions of the
Constitution and an appeal to the electorate is necessary™.

Now, Sir, under Article 48. clause (2) it says :

“Notwithstanding any thing contained in clause (1) the President shall act
in his discretion in respect of any matter in respect of which he is em-
powered by the Constitution to do so and the validity of any thing done

by the President in his discretion shall not be called in question on any
ground whatsoever™.

So, Sir, when the president acts in his discretion and that he can only act in
those cases where the Constitution specifically empowers him to act in his dis-
cretion and when he does so where he is empowered to do so that can not be
called in question on any ground whatsoever. So, Sir, here it is obvious that
having acted under Article 58 (2) (b) where he had the power to act in his dis-
cretion it can not be called in question. [t is a different question whether we
agree or not that he should have so acted or not but the fact is that he had the
constitutional right which he exercised and which we can not question.

Then Sir, to see why he acted, a brief history of the events leading to that
would have to be taken into consideration. At least 1 would say about the Pro-
vince of Sind  which I have the privilege and honour to represent here. During
the past three vears there was a complete breakdown of the administrative
machinery and in this very august House a few of us who maintained an inde-
pendent character or an opposition character to the then government repeatedly
pointed out that the administrative machinery had completely broken down dur-
‘ing the Chief Ministership of Syed Gous Ali Shah who belonged to the majo--
rity party which was ruling not only the Central government but all the Provinces.
We pointed out that we could not move on roads even during the day on the
highways. It is an open secret how much disorder there was and I need not go
in detail into this. The famous or I would say notorious Jail break of Sukkur
and the consequential results thereof showed that there was no * government
functioning in Sind. Corruption had reached its height in Sind. In this very
Scnate, though, our voices were a voice in the wilderness, we demanded a change
of the government there but for three years it fell on deaf ears. Going still fur-
ther as my friend Senator Aijaz Ali Khan Jatoi pointed out and as I had also
pointed out in the Senate when the Political Parties Act was being passed | remem
ber 1 have even appealed to the members in the name of Almighty, please don’t
" pass this Act, it will be suicidal. T pointed out that we have no right to form a
party. We pointed out to the ruling party that they had got a mandate, they were
elected on a partyless basis and if they wanted to form any party, the correct
moral and political decision would have been that they should have resigned,
gone to the electorate and sought a verdict from them and if they were
clected on that Party ticket then they had the right to continue as such.
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Sir, the very basis of the elections as I have pointed out was shattered.
. The foundation was shattered. A structure was built on something which had
no foundation and naturally what happend, it collapsed. Then, again going
to the aspects of the Constitution and the Rules Sir, here, I would like to draw the
attention of the House to Rules 62 of the Rules of Procedure and Conduct of
Business, in the Senate, 1988. In the case of a privilege motion it shall be governed
by the following conditions and the relevant one would be Sir, clauses (3) and (4)
of Rule 62 which say :— ,

(iii) “The matter shall be such as requires the intervention of the Senate;
and

(iv) the question shall not reflect on the personal conduct of the President.”

Now Sir, clause (3) particularly I would say, in what manner we — the Senate
can interfere when they are prohibited by the Article 48 (2) of the Constitution?
Can the Senate sct aside that order? It can not. The Senate can not interfere
in the order of dissolution of the President and therefore, Rule 62 (3) would come
into play. What we could point out is that this action of the President was
demanded by almost all the parties outside the Parliament. They all wanted
mid-term elections on party basis which on the 29th May, the President announced.
That is why we find not a single party who condemned the action of dissolution.
All they demanded was fixation of an early date for elections. So, the President’s
action of dissolving the Assembly which actually is in-question here in these pri-
vilege motions also satisfied the demand of almost all the political parties outside
the then ruling party. Not only that Sir, the honourable ex-Prime Minister,
Mr. Muhammad Khan Junejo who I feel is a gentleman and [ have respect for
him, even he admitted that the President acted according to the Constitution.
He was the most aggrieved party. His statement as reported in the Press also
was that the President had acted in accordance with the Constitution. The
aspect now left for us Sir, to consider while acting under Article 58 and while
being governed under Article 48 (5) which says ‘“‘where the President dissolves
the National Assembly, he shall in his discretion appoint a date not later than
90 days from the date of the dissolution for the holding of general election to
the Assembly and appoint a caretaker Cabinet.” -

Now Sir, my respectful submission is that the President has to fix a date.
It can not be construed that he has to fix a date within ninety days because the
Constitution has to be read as a whole. We can not say for e'xa.mple. in our
Shariat: 20 Y So, we must read this along with Article 224

which is very unambiguous and has been provided to removean ambiguity that
may arise in the case of Article 48 (5) and 1t says:

224. (2) When the National Assembly or a Provincial Assembly is dissolv-.
ed, a general election to the Assembly shall be held within a period of ninety .
days, after the dissolution, and the results of the clection shall be declared not
later than 14 days after the conclusion of the polls”. Sir, Article 224 very clearly
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specifies the period within which the eléction is to be held. Ccrtaini quarters
were trying to take cover under Article 254 which says Sir :

254. “When any act or thing is required by the Constitution to be done
within a particular period and it is not done within that period, the
doing of the act or thing shall not be invalid or otherwise ineffective
by reason only that it was not done within that period”.

Sir, this Article does not give power to the Government to violate Article
224. This merely is a cover-up. If, for any reasons, may be reasons beyond the
control of the relevant authority, the election is not held within 90 days, it is held
a few days after that or a few months after that or whatever the position may be,
it does not mean that merely because it is held after that period, it becomes in-
effective or invalid that otherwise would amount to this that if it is not held in
90 days that means it can never be held. Sir, just to cover up that situation, Arti-
cle 254- was put in there.

1. Now the question of breach of privilege, prima facie, does not arise
because the President has acted perfectly in accordance with the Constitution and
the other part about fixing the date of election, within the 90 days,has have
'not yet been implemented, because there are also decisions that once the election
process starts, if today he announces a date or tomorrow he announces a date;
within that period he announces a date for clection to be held soon, the pro-
cess has started and that part shall be deemed to have been complied with accord-
ing to the rules. Therefore, Sir, at this stage, prima facie we find that he has
committed nothing unconstitutional. He has exercised his powers perfectly
in accordance with the Constitution. We have no right to questiop that; we
have no right at this stage to say that he would not comply with the remaining
part of the Constitution, unless there is actually a breach of it.

So, Sir, I respectfully would say that there has been no-breach of the Cons-
titution; the action has been perfectly in accordance with the Constitution;
Rule 62 comes into play; Article 48 (2) comes into play and as far as the role
of the Parliament is concerned, the President in the last two Addresses had re-
peatedly advised that this Senate should have the committee system. [t was a
very correct advice but it was not heeded to. 1 would like to point out that
such situations probably would not have arisen if we have had regular elections.
Even now the remedy is only democracy and the democracy alone, and regular
elections that is only what can save this country.

Here, Sir, as a representative of Sind, I would like to point out, why is
that only in Sind you have no Chief Minister; why this differential treatment
to Sind? You ....have Chief Ministers in all the other threec Provinces? Is
there no resident of Sind; no member from Sind; no citizen of Sind fit enough
to run its own Province? 1 would, therefore, Sir, request the authorities not to
please create such situations. We have in Sind only ‘Governor’s Raj’ and
that also an Acting Governor. Make him a full Governor why Acting Gover-
nor? Appoint Sir, in Sind also a Chief Minister. - You have seen the situation in
Sind. Inspite of the best efforts of the Governor, I have nothing against the
man as such, but in principle, I would certainly ask why this differential treat-
ment to Sind which is a very sensitive Province; where you find that for four or
five years or at least since the last threc and a half years the administration has
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completely collapsed. Give the peopnle a chance; have early elections ; mean-
while have a Chief Minister as you have got in other Provinces. Let them run
their affairs and with these few submissions, Sir, I thank you for having given
me this opportunity.

Mr. Chairman : Thank you very much.

Syed Abbas Shah : If I am allowed, Sir....

Mr. Chairman : Your name was called and you were not present.

Syed Abbas Shah : Sir, I wasin the Muslim League meeting and I requested
thrqugh Mr. Muhammad Ali Khan to ask the Secretary, if I am given the oppor-
tunity.. (interruptions) :

Mr. Chairman : Well, I can give you just five minutes because your name was
there on the list. We have to wind it up and to finish this today.

Syed Abbas Shah : Sir, I will take care of that.

Sir I draw your attention and through the Chair, of the PTV Corpor-
ation that my name is Syed Abbas Shah and not Pir Muhammad Abbas Shah.
After three and a half years, they are still naming us wrongly. So, I draw your
attention to that.

Mr. Chairman : Right. Please be very bricf.

Syed Abbas Shah : Sir, I will be brief.

A question of privilege of the House has been raised by our three Members
and in my opinion with quite good reasoning with full force, they have proved
that the privilege of this House has been breached, T endorse their views.
According to the Constitution, this Parliament consists of three limbs—the
National Assembly, the Senate and the President. If the National Assembly
is alive, they have the right, they have the capability to defend themselves
and they can take care of breach of their privilege themselves but today, the only part
of the Parliament which can defend the privilege of the Parliament which has been
breached by the action of the President, is the responsibility of this House.

Sir, as you told me to be brief, I will not repcat and go to those rea-
sonings which have been put forth but those are really very strong reasons—that
the President of Pakistan, in no way, was empowered to take this action for which
there was a provision. Sir, today, we are passing through a history and
democracy has been introduced in this country for which the President claims

that <, (1, 45 J/fUJyJJ’I)'Q-Q‘&’JZ'XZ—V{) Sir, today, you are the
. :
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Chairman, of the Senate, a decision has to be taken, it is not for pzrsoas, the dz-

mocracy is—for the people, for the country and history has to be written, Sir.

Unfortunately, a decision was taken by a superior court in 1954 which was a black
spot in the political history of Pakistan. The democracy was destroyed when
the court gave its verdict on the doctrinc of necessity. Sir, the effect of that
decision was that the whole nation had suffered and even today when this action
has been taken and the courts are open for us to go there but because of the

doctrine of necessity, the people of Pakistan are reluctant to go to the court
against the impugned action which in the opinion of whole nation is incorrect, Sir.
Sir, I ask you and 1 ask this House that we should not take a decision which
should bring future misfortune to the nation because then the history will hold
that we were the responsible people who had taken a decision, taken a step which
had destroyed the basis and the very roots of democracy in this country. Sir,

I assure you that this was the first opportunity of nascent democracy and with
your characteristics,. with your quality of judgement, [ am sure that you will
give proper decision. We are not against persons, we are not against the Chair.
We say that a decision from this House should go out that the nation should be
proud of, that democracy should be proud of because this democracy has to run.

Sir, to be brief I say that the Constitution has been wilfully abrogated and
1 draw your attention to Article 6 of the Constitution so that when you are tak-
ing a decision, Sir, it should be in your notes, I refer only to the relevant por-
tion which says

“or by other un-constitutional means shall be guilty of high treason”.

Sir, apart from this while considering the privilege of the House and the pri-
vilege of the parliament, I will also ask you to take note of the specches made by
certain members of the House outside the House. I will refer to the budget
speech of our worthy Finance Minister ; (Part I section 8) :

“ Did we take any steps during the last two years to meet this financial
crisis”?

Then, he has charged that government to which he was a part. H2 was a
part of that Bovernment. Sir, it has been a straight charge made agiiast the
government: and he has to prove it.

Then again, Sir, I will refer you to his speech in which he has said 0a pags 5:

“This was not my personal commitment but the commitment of the gov-
ernment. It is regrettable that most of the members of the parlia-
ment obtained plots for themselves and then sold them at windfall-
profits and the low income employees for whom parhament had approv-
ed the provision in the budget and so on......

and then he has charged the parliament members, Sir, If he has any charges he
should go to the court against thase members but he should not degrade the mem-
bers of the parliament as a whole. It is an institution. You can bring charges
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against certain people. There may be corrupt people, there may be people who
may have taken advances, money, loans, etc., but Sir, there he is charging an in-
stitution.

Sir, while deciding the issue of privilege, you should take note of the speech
of Sardar Abdul Qayum Khan the President of Azad Kashmir. He has charged
the parliament, he has charged the government. although it is a well-known fact
that he is running a corrupt government and it has been proved that he has done
rigging in his area during elections. Sir, it is very much necessary to raise this
point that that Government (of Azad Kashmir) should also go to the public for
election. That Assembly requires dissolution but that has nothing to do with us.
However, I had to raise this point but his- statement should be taken into consi-
deration, in considering the privilege of this House which he has also breached.

Sir, I once again repeat that the charges levelled against this government:
or the National Assembly does not justify the action to dissolve the Assembly.
Sir, there is one charge of delay in enforcement of Shariah. Sir, this parlia-
ment has worked for Shariat. Shariat Bill has come through the members.
We were following certain procedure and nobody can stop us from that because
it is the right of the _ 4%  (legislature) to continue that system of pro-
cedures and we were advancing in that direction. I am sure and some of my
friends who have presented this Shariat Bill will agree with me that the govern-
ment which was dissolved was prepared to give more in the Shariat Bill rather
than what has been given in the Ordinance which has now been presented as an eye
wash.  Sir, if the parliament has been dissolved on this issue then the fact is that
the parliament was not elected on that basis. Of course, it is the responsibility
of the parliament to protect the Quran and Sunnah according to the Constitution
but it was not the enforceable duty of the parliament. It was the President of
Pakistan who had taken a verdict and his election was on the basis of Shariah
i.c. the Shariah will be enforced in this country. Sir, today he has passed an
Ordinance. He could pass the Ordinance four years before, three years before
or two years before, he could bring all these issues but today his term is closing,
Sir.  This is no excuse. He is equally. responsible with this parliament because
he is part of the parliament. He is equally responsible for non-enforcement or
delay in the passage of the Shariat Bill.

Sir, we once again reiterate that it was the will of the parliament, of the both
Houses and the Muslim League Government to enforce Shariah according to the
wishes of the people of Pakistan. As a member of the Working Committee of
the Muslim League even today I reiterate that we are strong believers of Islam.
Pakistan was created by Muslim League on this very mandate that Shariat will be

enforced in this country and Shariat will be the supreme power in the country.
(Insha Allah.)

Thank you very much, Sir. ]
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But, Sir. please look in the fact that in the” whole week actually we had only
three sittings.

(interruptions)

Mr. Chairman : | think enough time has been taken on this motion and the
rest of the business is falling into default. We have to take care of that also.

Yes please.
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Mr. Chairman : Who is going to speak on behalf of the Government.
Mr. Wasim Sajjad : Sir, Mr. Muhammad Aslam Khan Khattak would be
saying something and then I will wind up on behalf of the Government, then
. Attorney-General if you want Sir, on legal qucstnon

Mr. Chairman: Well, it is catircly up to you.

Mr.>Wasim Sajjad : I think, Mr. Aslam Khan Khattak would first speak
and then I will wind up.
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Mr. Chairman : Alright. Mr. Muhammad Aslam Khan Khattak.

Mr. Mghammad Aslam Khan Khattak : Mr. Chairman Sir, I did not want
to partake in this debate and I thought that [ would leave it at that but some

it:riends raised certain points and I felt that I should say something about that in
act .

. : 4 ..
P Gt e i

Sir, the President’s reecent action has been the subject of great criticism.  Even
some people have gone to the extent that he has murdered the democratic insti-
tutions. All I would say, let us go back for a little into the history with your
permission Sir. Who brought in the first Martial Law ? How it came ? Who
brought it ? On whose advice it came ? I will not comment.  For the simple
reason that it would lead to a controversy. Let the historians decide whether
General Zia-ul-Haq willingly, happily brought this Material Law or whether it
was under the advice of some friends, let the history decide it.  Then, the ninety,
days elections were postponed. I would not go into the details of those, for
having been inside this House I know some coverts. I would like to leave that
aside also for tle historians to determine, to decide as to who were responsible for the
postponment of those: elections for which he had promised that he would do it in
ninety days. However, Sir, then the rule of Martial Law came and in that Mar-
tial Law Government, some of the most illustrious members of this House were
members of the Cabinet Sir. So, any action that has been taken in those times,
I think the honourable members today who were in that Cabinet, I don’t think,
it is justice, it is fair play that they should criticise those actions.

I would also, while speaking on this subject Sir, remind another illustrious
friend for whom I have great respect and he is onc of the most powerful speakers
that he was equally in support of that {government. Some unkind friends went
to the extent describing his party as the B team of the Martial Law. They may
be very unkind but Sir, they were in full support of the government of that” time.

Today Sir, some of the illustrious members of that party arc discussing economic
policies. 1 would not go in to that, I would leave it to my learned Finance Minis-
ter. But Sir, to me they appear of a Communistic time not even the Socialistic
time because there are no Jagirdars in Pakistan today. I don’t know where is
a Jagirdar. My father had a jagir, I don’t know, I got it for two months or three
months and that was vanished then. Today, there are no Jagirdars but there

are people, rich people, in Pakistan but riches as such is not condemned by Islam.
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Mr. Chairman : Mr. Wasim Sajjad.

Mr. Wasim Sajjad : Mr. Chairman, I am most grateful to you for giving
me this opportunity and 1 rise with an extreme sense of diffidence because we have
heard some very good speeches made by the honourable members of this House.
Some of the speeches have been very emotional, others have been analytical,
some have been practical. Many of the members have expressed grief at the
passing away of the National Assembly. I can assure the honourable members
that this was a matter of gricf for many of us also. The National Assembly was
an institution which was set up after great effortsafter the clections of 1?85._ It
was a sappling which was planted by the President himself. It was an [nstitution
which was created through the efforts of the President. The passing away of the
National Assembly was therefore, a matter of grief for the President also. It is
not an action which he took with happiness. It is an action which he took with
great concern and with full responsibility because he felt the national interest
so demanded.

Mr. Chairman, the precise question before this honourable House today is
whether there has been a breach of privilege of the  miembers or of this House.
In this context may I again refer to those passages which I have had the occasion
to refer carlier also which define the scope of privilege as understood in parliamen-
tary traditions. On page 171 of Kuul's book Sir, it Is said that wlile interpreting
privileges regard must be had to the general principle that the privileges of Par-
liament arc granted to members in order that they may be able to perform their
duties in Parliament without let or hindrance. They apply to individual mem-
bers only in so far as they arc necessary in order that the House may freely perform
its functions. They do not discharge the member from the  obligation to society:
which apply to him as much and perhaps more closely in that capacity as they
apply to other subjects. Privileges of Parliament do not place a member of Par-
liament on a footing different from that of an ordinary citizen in the matter of
the application of laws,and to that of course Sir, I would add, the Constitution.
If Sir, it can be established that the dissolution of Parliament by the President
in exercise of powers conferred upon him by the Constitution has in any way ham-
pered this honourable House in the performance of its functions that this honour-
able House is no longer capable of doing its functions which otherwise it was
capable of doing. If this action can be interpreted to place a hindrance then Sir,
perhaps it can be said that there has been a breach of privilege of this honourable
House. But if Sir, this honourable House can perform its functions in exactly
the same manner as it could do earlier. If it is in no way concerned with the
functions of this honourable House. If the function or the status of this honour-
able House as a permanent institution under the Constitution has been maintained,
then I would submit Sir, with great respect that no breach of privilege has taken
place. Today, this honourable House can perform the samec functions
under the Constitution as it was able to do prior to the act of 29th of May. It
<an debate any resolutions, it can pass any laws, it can reject any Bills, it can de-
bate any matter which under the law and the Constitution it is able to do.

It is said Sir, and I will come to that in more detail later on that we are un-
able now to pass a law because the other part of the Parliament is not in session
or not in existence. I will come to that in more detail but Sir, even earlier the
Senate could pass a law, it may be rejected by the National Assembly, the Senate
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may pass a law, it may not even be considered by the other House. The Senate
may pass a law, the other House may sit on it and not take any notice of it.  Sir,
as far as we are concerned we are today in a position where we can do anything
we were able to do under the Constitution and the Rules of this House before the
action of the 29th of May. The very fact that this House is in session and pet-
forming its functions and debating national matters is proof of the fact that the
functioning of this House is not in any way affected by the action of the Presi-
dent taken on the 29th of May this year.

Mr. Chairman, onc argument which has been advanced was that we have
lost the half of the Parliament and therefore, the work of the Scnate has been
impeded. Very vchemently it was argued that we can not pass any law, any
longer because our power was contingent on the passage of that law by the National

ssembly and since the National Assembly is not in existence, therefore, it is a
breach of privilege.

Mre. Chairman, with your permission I would like to refer to the various
provisions of the Constitution, there are, I believe and understand, four kinds of
issolutions of the National Assembly which can take place under thz Constitu-
tion. ‘the first kind of dissolution is that which is contemplated by Article 52
of the Constitution which says :

" That the National Assembly shall, unless sooner dissolved, continue for
a term of five years from the day of its first meeting and shall stand
dissolved at the cxpiration of its term ™.

So, that is the first kind of dissolution which takes place by the naturally flux of
time, by the expiry of the period for which the body has been elected.  The second
kind of dissolution Sir, is mentioned in Article 58 which contemplates dissolu-
tion on the advice of the Prime Minister. ] am sure Sir, most honourable mem-
bers of the House would recognize that this is a perfectly valid right of the Prime
Minister and the dissolution consequential thereto is a perfectly understandable
legitimate dissolution under the parliamentary procedures.

The third kind of dissolution contemplated by the Constitution is when a
vote of no confidence is passed against the Prime Minister and that 1s under Arti-
cle 58 (2) (a). This also Sir, is a recognized system by which the House is dissolv-
ed when a vote of no confidence having been passed against the Prime Minster,
no other persen is available to command the confidence of the mejority of the
Housc and then Sir, we come to this Article under which the action of 29th May
was taken ie. Article 58 (2) (b): where in his the President discretion. in his opi-
nion, a situation has arisen in which the Government of the Federation can not
be carried on in accordance with the provisions of the Constitution and an appeal
to the electorate is necessary.  So, therefore, Sir, the Constitution contemplates
four kinds of dissolutions. Fach onc of this dissolution would have the affec
of rendering a part of the Parliament ineffective for a certain period, whether the
period is ninety days or eighty nine days or nincty onc days I de not want to
cnter Into that controversy. ' The important fact is Sir, that even on those mat-
ters on which there can be no dispute that the Assembly shall be dissolved, there
has to be hiatus, there has to be a period of time during which the Assembly will
not be f{unctioning and therefore, the Parliament would be only half complete as
the honourable members have been arguing in this House. If that be so Sir,
and if this amounts to a breach of privilege then whether the dissolution takes
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place under Article 52, whether it takes place because the Prime Minister has so

“advised, whether it takes place because there is no Prime Minister who can com-
mand the confidence of the House, each of these situations should amount to a

breach of privilege.

7 would submit Sir, that the constitutional thinking, the parliamentary prac-
tices or experience with the Constitutions all over the world indicate very clearly
that this does not amount  to breach ‘of privilege.. It is the right of the sovere-
ign to dissolve the House under certain circumstances. It is the right of the Prime
tvise the President to dissolve the House under certain circumstan-
ces and the Varliament or the National Assembly will naturally come to an end
after the ¢ jux of a certain period of time. Therefore, Sir, this can not be used
as an argument to submit that this would amount to a breach of privilege of this
honourable House.

3

1t is argued Sir, that it is a breach of privilege because having dissolved the
National Assembly, the President appointed a caretaker Cabinet without the Prime
Minister at its head. Sir, as in many legal questions of complexity, arguments
can be given to support a certain proposition but we have to see whether the exist-
ing careteker Cabinet, the formation of a Cabinet in the circumstances in which
it has been done in any way violates the language or the spirit of the Constitution.
Again Sir, I would submit that in the Constitution 1 find that the word ‘ Cabinet’
has been used as far as the Federal Government is concerned in three places.  First
of all in Article 48, it is stated :

48 (1) “ In the exercise of his functions, the President shall actin accordance
*

with the advice of the Cabinet of the Prime Minister. .. .".

This is one situation Sir.  Then in Article 91 there 1s a mention that :
“There shall be a Cabinet with the Prime Minister atits head. ... ..
And then Sir, there is mention of the word * carctaker Cabinet’ in Article 58.

~ Now Sir, the arguments of the honourable
this aspect to the question have been if I
strength from Article 91; it is being argucd that the word * Cabinet * itself includes
‘thc concept of a Prime Minister. As far as the dictionary mcaning of the word
»'Cquet are concerned, before I go to the constitutional conceptvit has been
variously described. Black’s Law Dictionary describes it as the Advisory Board
or Council of the Chief Executive. Then Sir, in ‘Mitra’s A Manual of Law
terms and phrases where words and phrases have been judicially defined—Cabi-
rict Is a private and confidential assembly of the most considerable members of
‘t;'r(l:S:ite _Then Sir, Bellentine Law Dictionary A body of officials formine an
x{:..'u‘b\:?)l(.’\OUHCl], a Co'uncxl of Ministers is collectively responsible for the policy
of ﬁu government., - Now, none of these definitions talks of the Prime Minister
i cssc‘{]txai being a Member of the Cabinet. Even in an ordinary Ianouagf‘.u\\'c
lk of Mr. Junejo’s Cabinet, we talk of Mrs. Thatcher's Cabinet. we talk of
Prime Minister presiding over the meeting of his Cabinet, Thcrca)rc, er: in

2n ordinary language also, the term ‘Cabinet’ i ' it
- languag , m ‘Cabinet’ sometimes 150 stinct fror
the Peiimie Minister, etimes 1s used as distinct from

members who have dealt with
understand  correctly, deriving their

Now Article 91 savs :

LU ) P 1 he - e T . s :
There shall be a Cabinet with the Prime Minister at its head .
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If Sir, the concept of the Prime Minister was included in the word ‘ Cabinet’,
there was no need to say, “ there shall be a Prime Minister at its head .  Because
then the word ‘ Prime Minister” would be included in the word * Cabinet’, If
we take the other side Sir, that ‘no” we had to define it, expand it, then why is it that
when we come to Article 48 where the concept of the Caretaker Cabinet is includ-
ed they don’t say—there shall be a caretaker Cabinet with the Prime Minister
at its head. The distinction is very obvious. Then Sir, in Article 48, it is said—

“ The President shall act on the advice of the Prime Minister or the Cabi-
net "

If the words Prime Minister or the office of the Prime Minister is included
in the concept of the word ‘ Cabinet’, then why did we have to say—* Prime
Minister or the Cabinet” ? Why is it thot throughout the Constitution the
concept of the Cabinet and the concept to the Prime Minister or the office of the

Prime Minister has been separately dezlt with ?

Sir, I wouldn’t say that although I do not say that this is exclusively one inter-
pretation, no, what I am saying is Sir, that this is a possible interpretation; it is an
interpretation which is meaningful in the context that a Caretaker Administration
is in office; the purpose of the Caretaker Administration is only caretaking; it is
for & temporary period and during this temporary period it was envisaged by the
Constitution that the President would have a Caretaker Cabinet and I would say
Sir, this is probably also in accord with the demands which the Political Parties
have been making from time to time. I would like to refer to the PNA and PPP
accord, during which it was demanded that during the time that the assemblies are
dissolved there should be no government of a political nature and there should
be a Caretaker Cabinet so that the elections can be held. So, Sir, I am submitting
only this that keeping in view the background and the history of Pakistan, this is
a possible interpretation that the Carctaker Cabinet which is the concept of
Article 48 was a concept in which the President could appoint a Caretaker Cabi-
net without having the office of the Prime Minister and if we examine the Consti-
tutiozll as 2 whole and read the various provisions then this concept emerges very
clearly.

Sir, the honourable Members have also taken umbrage over the alleged
accusations which they said have been made in the speech of the President and
that the Parliament as an institution and the Members as a whole have been
damaged. May I say so Sir, that the speech of the President, I believe, has been
read out of context. As the honourable Senior Minister has pointed out, the
President has great respect for the members of this House and also the National
Assembly which matter was referred to in the speech also and which was quoted
by my honourable colleague Mr. Behrawar Saeed. In the meeting the other day
where he addressed the Senators, the President clarified the situation further, It
is not that he is saying that each Member of Parliameat 'is corrupt. No, Sic,
_\’fi_m he said was that the system which was in operation lent itself to the possi-
bility that it may have been abused.  He further said Sir, and the indication that
‘he gave was that certain Members may have misused their privilege as Members
of Parliament. Therefore, 1 would like to state that this is misunderstanding,
or misquoting or misconstruing the speech of the President. If it is being under-
stood and believed that the intention of the President was to blacken the entire
Parliament and the members of this House it was not so, Sir, and the matter has
already been clarified. '
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Sir, coming to the dissolution itself which was made by the President under
Article 38 (2) (b) of the Constitution. On, this, several arguments have been
raised but I think by and large most of the honourable members have stated that
this is a power which is conferred by the Constitution and since it is a power
onferred by the Constitution I may submit that no objcction can be taken to the
reise of that power even if we do not agree or disagree with the reasons for
particular action.  As far us the reasons are concerned  certain members

14t

have said that we do not agree with the reasons; certain members have (i
h those reasons.  The guestion is not Sir, whether an honourable Member
rs or does not differ.  Tn fact, it is the privilege, it is the power conferred on
the President itself and this power has been affirmed by this honourable House
and the National Assembly by virtue of the Eighth Amendment Bill.  Article 38 (2)
says o Notwithstanding anything contained in clause (2) of Article 48, the
President may also dissolve the National Assembly in his discretion where, in
his opinion,—{(b) a situation has arisen in which the Government of the Federa
tion cannot be carried out in accordance with the provisions of the Constitution
...... 7. So, two phrases have been used where he shall dissolve the National
Assembly in his discretion. And as far as the reasoning is concerned it is said
where ‘in his opinion’ certain situation follows. As far as the discretionary
powers are concerned, as alrcady explained by an honourable Member. it has
been specifically stated in Article 48 (2) of the Constitution that -—** Notwith-
standing anything contained in clause (1), the President shall act in his discretion
in respect of any matter; in respect of which he is empowered by the Constitution
to do so and the validity of anything done by the President in his discretion shall
not be called in question in any court on any ground whatsocver.”

rodd
ic

o

Even the word ‘court’ has been used. Therefore, Sir, this is all-embrac-
ing exclusion. It is an exercise of discretionary power. Sir, the very word
* discretion’ means that the Constitution vests that authority in the Head of the
State. The Head of the State is also, by the Constitution, an elected person.
The Head of the State also has a power, a responsibility which he bears. In
fact, Sir, you will recall that in Australia although there was no expressed power
in the Constitution to do so, nevertheless, when the Head of the State felt that it
was essential, necessary in the public interest that the dissolution order be passed,
he passed the dissolution order which led to a lot of Constitutional wrangles but
nevertheless that exercise of power was accepted as being a part of the powers
of the Head of the State, a power that he exercises with the responsibility which
is conferred upon him and he is  answerable, he is accountable only for the
exercise of that power. He has to give the reasoning. It is his opinion which
matters; it is a power vested in him by the Constitution given to him by the
people of Pakistan and he is responsible for the exercise of that power. The
Constitution very clearly says that it cannot be questioned because otherwise
_ Sir, in many matters we will make them all issues. We can differ with that. Some
person may say, “I don’t agree with your reasoning”, but the answer can be provided
by the people of Pakistan and the machinery is there for getting the answer of the people
of Pakistan. Therefore, [ would submit that if the President has acted according to the
Constitution, if the Constitution vests in him with a discretion to exercise that power;
if the reasoning for that action is, ‘in his opinion’ and therefore, excluded from the
jurisdiction of any authority then Sir, we have no right to say that there has been a
breach of privilege of the honourable members of this House. ’

Sir, a lot has been said about the timings of holding of the clections. The
President has made it very clear that elections will be held and they will be held
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according to the Constitution. There is a controversy going on whether it should
be 90 days or 91 days or 89 days. I donot wish to enter into that controversy.
T think, it is not relevant. The President has decided that elections ‘shall be held
and they shall be held according to the Constitution and I can assure this honour-
able House that a decision by the President is not too far away. He will take
the people into confidence and he will inform them what steps are being taken
to bring representative Assemblies in Pakistan into session once again. There-
fore, therc should not be a matter of concern for the honourable: members of this
House. The President has taken the action because he felt it was in the public
interest to do so. Several parties had been demanding that such action should
be taken. There are people who will differ with that. There are people who
will not agree with the reasoning but we cannot deny the fact that this is a respon-
sibility conferred on the President. It is his right, it is his privilege and he has
taken that action. That being so, Sir, I would submit with respect that no breach
of privilege of the honourable members or of the Senate has taken place. The
President holds this House in the highest esteem and the highest respect.

Thank you, Sir.

Mr. Chairman : Thank you very much.

If the movers wish to exercise their right of reply I would give an opportunity
for that but please be brief and do not repeat the argunients which have already
been advanced.

Prof. Khurshid Ahmed : Sir, is the Attorney-General not speaking ?
Mr. Chairman : I do not know. '

(inrerruption)

Mr. Chairman : After the Minister has spoken I do not think it is really
necessary unless the Attorncy-Gegeral himself wants to speak.

Prof. Khurshid Ahmed : May be he might also suggest some bright ideas.

Mr. Chairman : [ think we have heard the Law Minister and I think that
is sufficient.

Yes Mr. Tariq Chaudhry.
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Mr. Javed Jabbar : Point of Order. Sir, if the Minister for Justice is un-
able to share his precious time with us then I think it would not be appropriate.
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Mr. Chairman : [ think he is coming back.
Mr. Javed Jabbar : I hope so, Sir.
Mr. Chairman : He is coming back.

Mr. Wasim Sajjad :  Sir, I have to go for an important meeting. The Attor-
ney-General is here, the Senior Minister is here, my Cabinet colleagues are here.

Mr. Chairman : ] think frankly that would not be fair. You are the Minis-
ter Incharge and the Minister for Parliamentary Affairs. Since they are replying
to the debate and you wound up the debate, you should be sitting here till the

end of the debate.

Yes Mr. Tariq Chaudhary.
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Mr. Chairman : 1 think this is not how the House should behave ?
Mr. Muhammad Aslam Khan Khattak : Why does he behave like that ?

(interruptions)

Mr. Muhammad Aslam Khan Khattak :  Then we should be given the oppor-
tunity to reply to him.

Mr. Chairman - Hec has been told not to bring in personalities and  not
to bring in personal names.
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Mr. Javed Jabbar : Thank you Mr. Chairman, for allowing such a full
discussion on the moving of our privilege motions and I would also like to thank
my honourable colleagues for participating in this debate to determine admissibi-
'lity. Mr. Chairman, I am conscious of the fact of timing in your references to
brevity but with great respect I would submit that the average citizens of this coun-
try works eight hours a day and the Scnatec meets only thrice a week. Once for
a private member’s day, twice for official business and actual working time
constitutes less than four: hours per day — three days a week rwhich, I think, is a
aross injustice to the purposes for which Parliament is elected and simply because
it may be a lunch hour or tea break can not justify imposing an arbitrary or sub-
jective limit on the duration of a debate that concerns a very fundamental issue.
So, while I shall strive to be as relevant as possible and not repetitive T request,
you not to apply the guillotine of brevity.

Mr. Chairman, in raising issues today, I will concentrate on those points . that
have emerged as a result of the debate that took place after we moved our motions
and try to focus on issues that mcéd to be responded to. Afterall we are in a
very unique situation rarcly does the term used in the English language that you
don’t throw out the baby with the bath water apply more lucidly and precisely
that it does to today's situation.

Mr. Chairman, therc are at lcast four basic concerns that arc relevant to
determining admissibility. The first of these in my view is the term discretion.
The second is the term ‘ dissolution’. The third is something that you referred
to in your preliminary remarks when this issue was raised, which I describe as
being legislative jurisdiction to interpret violations of the Constitution and number
four ¢ the concept of privilege .

Mr. Chairman, 1 refer your attention to the legal and constitutional meaning
of the term ‘discretion’ and I invite your attention to a dictionary published
* Batovers® an acknowledged work on this subject, on Page 82 Mr. Chairman,
discretion in the context of the Constitution is defined as follows :

(1) It has been held in this court in the references to Australia, in a series
of cases that a discretion over power to grant a licence though confer-
red in very general terms does not entitle the authority to which the
discretion is granted or upon which the power is conferred to take into
account what have been described as extraneous conditions and if the
concept is that this refers only to a licence granting discretion, later
on it becomes very specific, it says that the discretion must be used
and the power exercised bonafide and with the view of achieving ends .
or objects not outside the purpose for which the direction of power
is conferred.

(2) In the case of Canada, in public regulation of this sort, there is no
such thing as absolute and untrammeslled discretion; and this is speci-
fically in response to the point made by the honourable Minister for
Justice. There is no such thing as absolute and untrammelled discre-
tion ie that action can be taken on any ground or for any reason
that can be suggested to the mind of the administrator.
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Mr. Chairman, this is simply one source that 1 have quoted; the libraries
will provide you with many additional sources. So, I now come to the term
‘dissolution’ and I invite your attention to the first Constitution of Pakistan,
1956 where this dreaded term * dissolution* first entered our political and consti-
tutional history. Article 50 of the 1956 Constitution says simply :—

“The President may summon, prorogue or dissolve the National Assembly
and shall when summoning the Assembly fix the time and place of the
meeting....".

And that is all the rest to it.

In one of the Constitutions that is controversially regarded as an authorita-
rian Constitution. In 1962 Mr. Chairman, the 1962 Constitutios which was
formulated under what we now describe refers to the dissolution of the National
Assembly under Article 23 and it simply states the following :—

*“ Subject to this Article, the President may at any time dissolve the National
Assembly .

Curiously it docs not go on to specify the very strange, claborate, verbiage that
constitutes the 1985, an amendment to the 1973 Constitution. The 1973 Consti-
tution itself Mr. Chairman, the original 1973 Constitution, Article 58 states thc
following :—

* The President shall dissolve the National Assembly if so advised by the
Prime Minister ™.

And so on and so forth. It is in the 1985 Constitution that the additional powers
were conferred.  But Mr. Chairman, my submission is that in determing the
term “dissolution *partly we have to be guided by the reality of Pakistan and
by the Constitutions of Pakistan, partly we have to take recourse to precedents
that exist in other parts of the world because no Parliament and no country func-
tions in isolation. On the one hand if we seek to deny precedent from the United
States of Amcrica we are the same country that is willing to put this nation
into mortal death into the United States of America’s clutches when it comes to
borrowing cxcessively against our limited economic resources. Mr. Chairman,
I would therefore, request your attention on the matter that Harold J. Laski a
wellknown authority on- political interpretation has stated very clearly that in
any Parliamenfary democracy, it is the Prime Minister alone who has a personal
right to ask for dissolution. It is also true that members of the Cabinet in a
Parliamentary democracy can also ask for dissolution. But there is no reference
to the power of the Head of State to act on dissolution at his own discretion.

I would now quote a specific instance from the world’s oldest parliamentary
democracy—the United Kingdom. In the United Kingdom, Mr. Chairman,
the House of Lords to which the Senate could be equated does not meet when-
ever the House of Commons stands dissolved. It simply does not meet because
it would be absurd for one half of Parliament to function when the other half
does not function. It is only the Lords of Appeal, because in that case the legis-
lative function also has the judicial function. The Lords of Appeal meet to
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determine appeals made to the House of Lords. But no legislative action is under-
taken by the House of Lords. It does not even meet. Indeed, Mr. Chairman,
the proclamation of dissolution of the House of Commons contains within it the
date and the place for the :meeting of the next House of Commons, and this is
in the world’s oldest parliamentary democracy. :

I will now move to the world’s largest parliamentary democracy, next door
to us, and there the act of dissolution is under Article 85 (2) and there it says :

“ The President may from time to tinie—
(a) prorogue the Houses or either House;

(b) dissolve the House of the Peolple.”

No explanation, no clarification. Indeed in India, we have the curious example
that elections to the next House of the People, the Lok Sabha,, have been held
while the previous Lok Sabha continuous to exist, and the first example I quote
is from March-April, 1957 the second Lok Sabha was stil.in existence when elections
were held to constitute the next Lok Sabha so that the second Lok Sabha was actuaily
dissolved after the new Parliament came into existence. And that, Mr. Chairman, was,
mind you, at the very start of the Indian democratic parliamentary process.

I now refer your attention to S.S. Moore—Practice and Procedure of the
Indian Parliament’. I would like you to take note Mr. Chairman, il you wish
to the references contained therein about both the acts of prorogation and the
conditions in which dissolution can bc undertaken which very clearly state that
unless the elected 'government: of the day advises upon dissolution, the Head of
State does not rctain any personal or public power to arbitrarily or of his own
accord cxercise that very power.

Sir, we have a unique exampic from Canada where in 19206, the then Prime
Minister approached the Governor-General to dissolve Parliament and the Gov-
ernor-General giving the totality of the situation in Canada refused to dissolve
the Canadian Parliament, which is a rare act but which shows the grave nature
of the power of dissolution that is conferred upon the Head of the State wher
the Head of the State refused to cxercise the power. i

I now turn, Mr. Chairman, to what may be a most controversial element of
our presentation which is the third clement.—Legislative jurisdiction—to deter-
mine whether the violation of the Constitution can be debated in this House and
determined by this House or whether it should be left to the judiciary:: My
contention, Mr. Chairman, is that cven though this has become part of political
mythology and practice that the judiciary alone exercises the right to interpret
the Constitution, when you examine the basis on which this right kas been for-
mulated, you find very curiously that it is based on very insubstantial grounds
and I refer you to the Book ‘Modes: of Constitutional Interpretation’, by Crake
Dukut who very :ably lists the background by which this power o interpret the
Constitution, was in the memorable words of Prof. Karvin who wrote the doc-
trine of judicial review and he said that the power owes its existence to an act of
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sheer usurpation—repeat ‘ usurpation’ by the Supreme Court itself, in the de-
cision of Maubary V/s Madison and this case Mr. Chairman, Maubary V/s
Madison took place in 1803 in the United States of America where an outgoing
administration of President Adams wanted to complete the appointment of cer-
tain judicial officers before President Jaffersin took over,and in order to prevent
President Jaffersin from filling up those posts of Judges with his own appointecs,
President Adams acted in haste and in order to challenge the validity of those
appointments, an historic case came about called * Maubary ¥/s Madison . My
contention is that in the peculiar circumstances of Pakistan in the reference to
the very basis of the courts’ right to determine what legislation means and what
the Constitution means, we must give greater credence to the elected representat-
ives of the people without detracting from the individual ability or the integrity
of the Supreme Court or the High Courts. I believe that the Constitution repre-
sents the will’ of the people and therefore, the elected representatives alone can
determine a very delicate matter, a very nebulous matter where you have to deter-
mine whether institutional privilege has been breached or otherwise because they
alone reflect the peculiar conditions in which a nation exists.

Mr. Chairman, I then turn to the fact that in terms of privilege which js the
fourth ground to determine admissibility of this privilege motion, there has been
said that the term privilege has become synonymous with personal benefit
and yet again to my disappointment the Federal Minister for Justice, so compe-
tent and honourable as he is, has chosen to begin his arguments with references
to personal privilege. We are not talking about personal or individual privilege.
In our view, the word * privilege ’ in Pakistan today has come to represent simply -
an other word for the word ‘principle’. Privilege in this context is another
word for the word ‘ democracy ’; privilege in this context is an other word for
the rights of the people; privilege is a word that must be constantly interpreted and
defined in the peculiar circumstances in which it is raised. Soy therefore, in de-
termining the admissibility of breach of privilege, please do not go only by the
conventional definitions of privilege.

Mr. Chairman, it has been said that dissolution was something that was being
asked for by everyone. Now, Sir, if dissolution had been undestaken as a result
of a national reconciliation, if like on Geneva Accords a Round Table Conference
of all other parties had been called and everyone had agreed that there was a need
for mid-term elections then certainly we would have supported this act of disso-
lIution because it would have had a formal national consensus. One is not im-
pressed by the fact that all the political parties have welcomed dissolution; one
1s not going to be swayed simply because the mob is shouting something or the
crowd dictates something. We who raised this privilege motion do so because
of our conscience and even if we are only three left or one left and everyone says
that that act is right, if in our view, it is wrong, we will say it is wrong. So, please
do not try to impress us by numbers. If we had been impressed by numbers
then in 1985 at least Mr. Tarig Chaudhry and myself who are individually inde-
pendents would have chosen to join the majority, Mr. Khurshid Ahmed, of course,
belongs to a separate political party.

Mr. Chairman, about privilege again it has been said that the President did
not act on his own that he was advised to act. This Mr. Chairman; is a very amus-
ing escape clause which some people find for the actions of certain individuals.
Who are those advisors ? If we are to accept this thesis the advisors are in place
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because the President wants them to be his advisors. Any public official is res-
ponsible for his actions individually. You cannot pass the buck as it is well
said the buck stops there at the table and at the office of the.Chief Executive. So,.
Tet us not try to deflect the onus of responsibility by talking about advisors.

Mr. Chairman, it is also said that some body planted the sappling of demo-
cracy in this country. Without any disrespect to the office of the Head of State
because as a Pakistani I would like the office of the Head of Statc to be above
controversy but I do not agree with this contention. I think, the sappling of
democracy was planted by the *people of Pakistan in 1947 in the very act of creat-
ing Pakistan. No single individual, however, brilliant or powerful he may be,
can claim the credit for planting the sappling of democracy. Democracy is the -
right of the people of Pakistan. It is a right gifted to them by Allah and not by
any onc individual or any one political party. So. Ict us not give credit or dis-
cradit where it is due or undue.

Mr. Chairman, an honourable member and colleague has taken recourse
to Rule 62 of the Rules of Procedure and I am at a loss to understand how he
could quote clausc (4) of Rule 62 which says that a privilege motion shall not
refer to the personal conduct of the President.

Sir, we are not talking about the personal conduct of the President, if there is
any such thing left once you occupy that high office every action becomes part of the
public interest. We talk about an action that is relevant to his public capacity, to his
official capacity as President of Pakistan. Here, Mr. Chairman, one must reflect on the
curious nebulousness that has entered in Pakistan. For the first time one has heard of
someone taking office in the Cabinet in his personal capacity. I am at a loss to under-
stand whether any example can be given to us from other parliamentary democracies
where you continue to be a member of a political party that has been ousted from gov-
ernment, that has been charged with incompetence and then suddenly overnight you
shift into another gear—third gear and you become personal and then you go back to
the public as a Minister. So, if this riddle can be solved during the delivery of your
ruling on this motion, I will be grateful.

~ Mr. Chairman, it has also been suggested that the person most affected by
this action has called it constitutional. My submission is, onc is not impressed
by what the previous Prime Minister says necessarily on this issue. One disag-
reed with the previous Prime Minister throughout his tenure virtually cven though
.we in the interest of democracy moved a vote of confidence for the previous Prime
Minister. So, simply because the previous Prime Minister now says . some-thing
is not going to affect one’s own views on this issue.

Finally, Mr. Chairman, I come to the point about whether there is any point
in making speeches like this. You know it has become a fashion to criticise poli-
ticians and parliamentarians.* It is a part of the grand design to discredit politics
in Pakistan by saying, “all you can do is to make speeches ™. Often whenever
one lcaves the Chamber, every one says, ““ yes very good speech Mr. Jabbar ™ and
you know the rest will, of course, be another story. I find this demeaning and
degrading. I think the act of making a specch in parliament is an act that we do
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on behalf of the people of Pakistan and if you disrespect what is said in this House,
you disrespect the people -of Pakistan. Speeches in my view are sets of words.
Words are embodiments 'of thoughts, words are embodiments of ideals and
principles. The day that we begin devaluing speeches we devalue principles and
thoughts. As long as speeches are relevant and direct must be respected and whether it
is the President or whether his Cabinet or other cynics at large in this country-who do
not think that speeches are going to make any difference, let me refer them to history.
It is always speeches that have changed the course of history. It is always through
speeches that you communicate with each other what you think and what you believe
in. Whenever the President wishes, he switches on Television and Radio and addresses
the nation using speech as the form of communication but simply because his speech
is backed by the force of the Armed Forces does not mean that his speech is more sub-
stantive or real or valid than someone’s speech who does not have the Armed Forces
behind him. So, let us not devalue discussion and debate in parliament. This is the
supreme form of communication and debate in Pakistan, and in determining the
admissibility of this privilege motion Mr. Chairman, reflect if you wish, please -
do not be in haste; even though [ am not perhaps qualified to say that you deliver
judgements in haste; by the act of holding these motions admissible, it will not
lead to anarchy, it will not lead to chaos rather it will bc a supreme check and
balance upon the exercise of executive power in a country which for forty years
has seen the untrammelled use of executive power or mis-use of executive power;j
‘and the President, as he claims *to be a God fearing Muslim  will welcome this act
that holds a certain action to be against the principles of democracy and the Cons-
titution.
Thank you Mr. Chairman.

Mr. Chairman ;: Next Prof. Khurshid Ahmed.
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“ A situation has arisen in which the Government of the Federation can not

be carried on.in accordance with the provisions of the Constitution and
an appeal to the electorate is necessary”.
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Mr. Wasim Sajjad : Sir, May I just reply to some of thesc.. ..

Mr. Chairman : [ don’t think there is any provision for a reply to a reply.

Mr. Wasim Sajjad ; Sir, there are new points.. ..

Mr. Chairman: Well. New points would arise. You say something,
they are going to reply to that. This would go indefinitely. Please leave it to me.
I have heard the debate.

Mr. Mohammad Aslam Khan Khattak ;: On personal explanation; Sir, I am
not replying to. . .

Mr. Chairman: Yes Pleasc.

Mr. Mohammad Aslam Khan Khattak : All I want to say here Sir, is that:
I pay a great tribute to Mr. Javed Jabbar and Prof. Khurshid Ahmed. '
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We may not agree with their point of view but let me congratulate them on
the excellent performance of their point of view.
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‘M. Chairman ; Thank you, 1 think it is now my turn.

In the three motions moved by Mr. Mohammad Tariq Chaudhary, Mr. Javed
Jabbar and Prof. Khurshid Ahmed, the debate on whose admissibility has just
concluded, it is alleged that arising out of the order of the President of 29th May,
1988, dissolving the National Assembly, followed by the dissolution with the
approval of the President, of the four Provincial Assemblies by the respective
Provincial Governors there has been a breach of prmlege of the Senate and its

members. This is the u uJ (gist) of the three motions.
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The motions no deubt, raise serious questions of great public interest and
constitutional import which during the course of the debate generated at times
a great deal of emotional, and even if irrelevant, excitement as well and we have
witnessed some of that even today. But the essential point with which we are
concerned in the frame of reference of these motions, is not to come to a value
judgement on the action of the President, its wisdom, its merit or demerit, or its
expediency or otherwise but simply to determine (and this was the point which
I think was stressed by the Minister for Justice and Parliamentary Affairs) in the
light of the contentions of the movers and the arguments advanced for and against
the admissibility of the motions whether there has in fact occurred, as a result of
the impugned action of the President, a breach of any specific privilege of the
House or its members and I am laying stress on the specific privilege such as may
have been conferred on them either by the Constitution or law, or as is commonly
recognized as such, privilege in Parliamentary practice and usage. The answer
to this question hinges almost exclusively on whether the Constitution empowers
the President to act in the manner he has done and whether in taking the action to
dissolve the Assemblies he has complied with what was required of him by the
Constitution or in other words acted in a legally valid constitutional manner. If
he has, there can be no question of infringement of any parliamentary privilege no
matter what its impact on individuals or institutions might be.

~ Before attempting to answer this question, however, some procedural issues
raised in regard to the evolving concept of parliamentary privileges, some of them
were repeated even today, need to be settled.

It was urged at the start of the discussion on admissibility that in its applica-
tion to the three motions the concept of privilege needs to be looked at in the
specific reality of Pakistan, I am using the words of Mr. Javed Jabbar, and its
political history characterised as it is by “the lack of parliamentary continuity”,
and that since the questions raised in the motions were concerned not with just the
ordinary, common place privilege of Parliament but “with moral privilege, with
constitutional privilege and with the full legal implications of privilege” they
deserved to be judged differently than on the basis of precedents established in
previous decisions on privileges. The Senate, it was stated, that even though
now left “an orphan of the democratic process” by the demise of the parent bodies
that gave birth to it, was still the sole arbiter of its own privilege, and privileges
being not codified it could establish new traditions and precedents of its own
without being overly influenced by past decisions or the decisions of other Parlia-
ments in these matters.

It was also stressed that the Parliament of Pakistan was an “organic whole™
that the two Houses have a congenital (or what I would call consanguine) unity
and the constitutional structure is such that one cannot function effectively in the
absence of the other, and even though the Assembly can be dissolved it must be
done in a manner that the “continuity” of a democratic regime and representative
government is not destroyed..

Tracing the history of development of Parliamentary privileges over the cen-
turies and their scope and concept as reflected in the Constitution of various
countries—some democratic and others not so democratic, it was also urged that
in line with the modern trend the world over the House should place increasingly
liberal interpretation on the concept of privilege and apart from the privileges
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conferred by the Constitution or the statutes or the Rules of Business or those
based on conventions and precedents, now concepts of privilege (this was Prof.
Khurshid’s theory) should be deduced and established from general democratic
principles for which there may be no specific law and no existing precedent. In
this connection it was stated that any act that would bring the Parliament as an
institution into disrespect in the eyes of the public and undermine the confidence
necessary for it to carry on its activities, or any act or omission which obstructs or
impedes the House in the performance of its functions or any member in the
discharge of his duty or has a tendency directly or indirectly to produce such resulg
must be treated as a contempt of the Parliament and violation of its privilege.

This is not the first time that the plea to give a more dynamic interpretation
to the concept of privilege has been made.  Starting with the debate on admissibi-
lity of a motion alleging a breach of privilege because of the President’s failure to
summon and address a joint sitting of Parliament at the commencement of the
parliamentary year in 1986 , the ‘six hundred’ years old history of the law of
Privileges, its genesis, scope and application in different contexts and different
situations with a view to safeguarding the freedom, authority and dignity of the
Parliament and ensuring the effective and unimpeded exercise of the powers and
functions entrusted to its members has been brought to the notice of this House on
more than one occasion. The last such occasion, if I may gemind the House was
when it received particular attention in the context of the admissibility
debate in February, 1987 on_two questions of breach of privileges arising from the
alleged illegal arrest and detention of the Mayor of Karachi and the ~dissolution,
on the basis of some lame excuses of a premier democratic institution, namely,
the Karachi Metropolitan Corporation.  Similarly, as I call it the theory that the
Senate as an integral part of the Federal Parliamentary structure was mandated
to Protect the rights of the members of the Parliament, that the Parliament of
Pakistan was a singular indivisible whole, that the two Houses were congenitally
joined together, and even though functioning as separate entities had a moral
unity and what happened to one (body) was relevant to the other, had also been
propounded and advanced in the context of discussion on a question of breach
of privilege raised in conncction with the arrest and incarceration of Mr. Afaq
Sgha_hjd‘,a Member , of the National Assembly from Karachi, as far back as July,
1986.

Now, these issues have already been comprehensively dealt with and pro-
nounced upon and the relevant rulings can be seen in the printed “Decision of the
Chair—1985—87”. Their further elaboration is, therefore, hardly necessary.
Considering the somewhat different context, however, in which they have been
raised this time, I might add for the benefit of the House that while I concede the
need for placing a dynamic interpretation on the concept of privilege according to
the changing notions and exigencies of society and while I also agree that each
substantial breach must be judged on its own merit and in the light of its own
circumstances, a total break with the past precedents and established traditions,
even if possible, would not be prudent.

Fach House of Parliament is no doubt the sole judge of its own privilege, but a
Parliamentary privilege since its breach is punishable as a breach of the Law of
Parliament needs to be as widely known and its scope and extent as objectively
and easily ascertainable as that of the ordinary law. This is necessary so that
both members and non-members know with a reasonable degree of certainty the
rights, powers, privileges and immunities of each House and its members and
what acts would, in which circumstances, ordinarily constitute their breach. This
is also necessary from the point of view of courts, which continue to claim in the
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-age long controversy jurisdiction over matters of privilege affecting the rights of
persons exercisable outside Parliament. A substantial disregard of these tench
marks and the mile stones reached in the march of parliamentary democracy will
amount to dangerous free-wheeling, making the determination of the questions of
privilege dependent on whims and fancies, moods and rhetoric of the moment
making their outcome thoroughly impredictable.

This also appears to be the intention and requirements of Article 66 of the
Constitution. The Article reads :

*“66. (1) Subject to the Constitution and to the rules of procedure of
Majlis-e-Shoora (Parliament), there shall be freedom of speech in
Majlis-e-Shoora (Parliament) and no member shall be liable to any
proceedings in any court in respect of anything said or any vote given by
him in Majlis-e-Shoora (Parliament), and no person shall be so liable
in respect of the publication by or under the authority of Majlis-e-Shoora
(Parliament) of any report, paper, votes or proceedings”.

Now, these are the specific privileges conferred on the House and the members
by the Coastitution itself. Then, the Constitution proceeds to say :

“(2) In other respects, the powers, immunities and privileges of Majlis-¢-
Shoora (Parliament), and the immunities and privileges of the members
cf Majlis-e-Shoora (Parliament), shall be such as may from time to time
be defined by law and, until so defined, shall be such as were, immediately
before the commencing day, enjoyed by the National Assembly of
Pakistan and the committees thereof and its members.”

Now, you would note that the Article recognizes only those privileges which
are conferred by the Constitution and the Rules of Procedure and in other respects
limits them,—in fact freezes them, to be such ‘‘as were immediately before the
commencing day (of the Constitution) enjoyed by the National Assembly and its
members”, or, in their application to the future ‘as may from time to time be
defined by law’. Now, in seeking to enlarge the extent and scope of privilege
these constitutional and legal limitations will have to be kept in mind and this is
what T have donc.

Now, coming to the substance of the motions, the President according to the
announcement of May 29, 1988, has acted in exercise of the powers conferred on
him by clause (2)(b) of Article 58 of the Constitution. Now. the rclevant portion
of this Article reads :

“Notwithstanding anything contained in Clause (2) of Article 48, the President
may also dissolve the National Assembly in his discretion where, in his
opinion, (b) “a situation has arisen in which the Government of the
Federation can not be carried on in accordance with the provisions of
the Constitution and an appeal to the electorate is necessary™.

Now, the plain reading of the above provision makes it clear that the Consti-
‘tution_ empowers the President to act and that too in his sole discretion VST
(& not on the advice of the Prime Minister, whenever he comes to form the
opinion that a situation has arisen in which the Government of the Federation
can not be carried on in accordance with the Constitution, and an appeal to the

N
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electorate is necessary. These arc wide powers which the Constitution confers
on the President making him the sole judge of the existence or otherwise of condi-
tions necessary, in his opinion for action under the aforesaid provision. It is
of course understood that considering the position of extreme trust which the
President holds as the Head of the State and the dignity that goes with the highest
office in the land, the power will be used with great care and circumspection and
recourse to it had as a last resort when the supreme interest of the country makes it
imperative to do so. But the point to note is that the Constitution itself does not
lay down any objective standards the observance of which would explicitly limit
the exercise of the President’s discretion in this respect, nor does the Constitution
provide any other yardstick on which the President must base his opinion in regard
to the prevailing situation. Thus, what the Constitution requires,(and it may be
a defect, a deficiency, a flaw), is what may be called the. subjective satisfaction of
the President as to the existence of circumstances in their totality rendering it
appropriate in his judgement to take action in accordance with clause (2) (b) of the
said Article.

Now, it has been urged during the discussion that the Constitution envisages
the exercise of these extraordinary powers by the President not whimsically,
arbitrarily and capriciously but “in the rarest and the gravest of circumstances
and only in a situation in which the Government of the Federation cannot, in the
physical sense as I have understood it, be carried on in accordance with the pro-
vision of the Constitution, as, for example, was the case in 1977 before the imposi-
tion of Martial Law when there was wide scale civil commotion, or when there
was a serious breakdown of the constitutional machinery, and since these were not
the conditions prevalent in the country at the time the impugned action was taken,
the President had acted malafide in an unconstitutional manner.

1 do not think it would be correct to read such a narrow meaaing into the
language of the relevant Article and restrict its application only to the situations
of physical breakdown of the constitutional apparatus or of physical inability of
government, | because of civil commotion or insurrection or to enforce its. writ.
The reason 1s that the constitutional provisions cover and extend to the whole
gamut or range and scope of government business—from the principles and pro-
visions set out in the objectives Resolution, to the protection of the integfity and
ideology of Pakistan, observance and enforcement of the Fundamental Rights and
Principles of State policy, to the promotion of Islamic way of life, to the security
of person and property and honour of individuals and to the maintenance of law
and order generally, to the dispensation of inexpensive and expeditious justice
and to the promotion of the social and economic well-being of the people, among
a whole host of other matters.

The President in his Order of 29th May, 1988, has given his own reasons on
the basis of which he had come to the judgement that the government could not
be carried on in accordance with the provisions of the Constitution. His reasons
are that the object and purpose for which the National Assembly was elected has
not bt_aen fulfilled, that‘ the law and order in the country had broken dowa to an
alarming extent resulting in loss of innumzrable lives and valuable property, that
the honour and security of the citizens had been rendered totally unsafe: that
public morality had deteriorated to unprecedented level and the integrity and
1deology of the country was seriously endangered. ~ All thesz matters fall, without
question, within the purview of the provisions of the Constitution and if the Presi-
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dent, taking an overall view of the acts of omission and commission of the govern-
‘ment and in realization of his own constitutional responsibility and the discretion
confined in him had come to the conclusion and formed an opinion that this state of
affairs represented a situation in which the ‘government of the country could not
be carried on in accordance with the provisions of the Constitution i.e., the provision
and purpose of the Constitution as a whole his action, in my opinion, cannot be
assailed as arbitrary and unconsitutional even if in the judgement of some members,
it was, as argued, neither politically wisc, nor morally justificd nor in the best
traditions of democracy. Notions of justice, cquity and good conscious can
differ from individual to individual. One may also honestly disagree with the
analysis of the situation and the reasons given by the President in support of his
action. But where the Constitution vests the authority to pronounce final verdict
in a matter in the President acting in his discretion, his Jjudgement, on the analogy
of the decision of a court of final jurisdiction taken in good faith, even if erroneous,
must be accepted. We cannot substitute our own discretion or judgement for
that of the authority in which the Constitution confides such discretion.

This is particularly so when regard is had to the provisions of Articles 48(2)
which specifically lays down; the validity of any thing done by the President in his
discretion shall not be called in question on any ground whatsoever”. This House
has repeatedly held that under the constitutional scheme of checks and balances
the interpretation of the Constitution and the determination of the constitutionality
and legality of a government action taken ostensibly under a valid law is the exclu-
sive prerogative of the judiciary and cannot be questioned or determined in the
forum of the Senate. The provision just quoted would appear, however, to spell
out the absolute ouster of the jurisdiction even of the superior courts to examine
the validity or vires of any such thing done by the President in his discretion,
which the Constitution empowers him to do in his discretion. And if the Consti-
tution ousts the jurisdiction of the judiciary to question the validity of the exercise
of discretionary powers of the President—{and here I am not referring—having no
competency—to whatever powers the courts might have or claim to bz available
to them as part of their function of judicial review)—it would be in my opinion
wrong on the part of the Senate to arrogate to itself a power or authority to trans-
gress into the forbidden territory and thereby flout the constitutional mandate.

It would, therefore, be difficult for us to conclude that the President had
acted in violation of the Constitution either in terms of Article 47(1)—which can
Jead, as Prof. Khurshid pointed out to impeachment or in terms of Article 6 which
as Sycd Abbas Shah stated, would be an act of high treason. I am strengthened
in this belicf by the fact that not one so far out of the 743 members of the National
and Provincial Assemblics directly affected by the Order or for that matéer any of
the numerous political parties interested in the maintenance of constitutional rule
in the country has questioned the President’s action in a court of competent
jurisdiction.  And once we come to the conclusion that prima facie there has been
no violation of the Constitution, there can be no question-of the Senate having
been brought into disrepute or any of its privileges or_that of its members having
been infringed, for the simple reason that no question of breach of privilege can
conceivably be founded on any thing done by the President or for that matter any
competent authority, within the power and in exercise of the discretion available
to him under the Constitution. And here I would like to add with respect that the
examples quoted from other Constitutions by Mr. Javed Jabbar and Prof. K hurshid
Ahmed that the discretion vesting in the President is not absolute and untrammelled,
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do not apply in our condition for the simple reason that the Constitutions of the
countries quoted do not—to thp best of my kncwledge—confide in the Head of
stix_te _thg: type of powers and <_i|scr_etion including the provision of total ouster of
Jxﬁnscégtto& t?. call fs‘u}c)hkchscretlonhm question on any ground whatsoever—which
the Constitution of Pakistan rightly or wrongly, justifiedly or unjusti

in the President of Pakistan. v ¥..oF unjuslodly vosts

In this connection, two other points were also made. Relying on Article 43(5)
it was stressed during the debate that simultaneously with dissolution of the
Assemblies” the President should have announced the date for the holding of the
election to the Assemblies and also appointed- a caretaker Cabinct and failure on
his part to appoint the date as also to induct a Cabinet—of the type and in the
matter envisaged in Articles 91, 92 and 94 of the Constitution, the latter to maintain
continuity of a democratic regime, is violation of the Constitution. The relevant
Articles provide that when the President dissolves the Assembly he shall ‘in his
discretion’ appoint a date, not later than 90 days from the datc of the dissolution
for the holding of a general clection to the Assembly. This Article no where
provides and does not obligate the President to fix a date for the holding of the
election simultaheously with the dissolution of the Assembly.
« = Simultaneously” Ly 2 o~ 427 %7 The only obligation that this Article places
-on the President is that he shall in his discretion appoint a date for the holding of”
election within 90 days from the date of dissolution. Onc of the considerations
on which the act of dissolution is predicated in Article 58(2)(b) being that ‘an appeal
to the electorate is necessary’ the holding of election within the period stipulated
by the Constitution is imperative but it will not amount to violation of the consti-
tutional provision if the date for such clection is not announced simultaneously
with the announcement of the dissolution itself. The legality of the composition
of the Cabinet and the manner in which it was constituted arc also constitutional
issues outside the purview of Senate’s intervention and this refers to the rule which
was quoted by the Minister for Justice and has little to do with privilege. -

The sccond point is based on the argument that the impugned action impedes
and obstructs the Senate in the performance of its legistative functions under the:
Constitution because of the dissolution of its related  Federal Legislature i.e., the
Nationa! Assembly. This argument again is not tenable.  Article 76 refers to the
consequences arising from the dissolution of the National Assembly as far as the
legislative powers of the Senate are concerned, clause (2) of Article 76 states that a
Bill pending in the Senate which has not been passed by the National Assembly
shall not lapse on the dissolution of the National Assembly, which means that the
Senate is not prevented from passing such a Bill. Clause (3) of the said Article,
however, provides that a Bill pending in the National Assembly, or a Bill which
has been passed by the National Assembly and is pending in the Senate shall lapse
on the dissolution of the National Assembly. The Senate’s legislative powers to
pass certain Bills are, to that cxtent, therefore, affected but that by itsclf would not
amount to constituting a breach of any parliamentary privilege of the Senate or .
its members because the Constitution itself spells out the curtailment of legislative
powers of the Senate, whenever the Assembly is dissolved under the Constitution,
whether on the advice of the Prime Minister or in the circumstances to which the
Minister of Justice referred or again in consequences of an action taken by the
President under Article 58(2)(@)(b). That being so a question of breach of privilege
based on alleged curtailment of legislative powers of the Senate is not sustainable.

Finally, I come to the question raised by Senator Muhammad Tari
f the question } ariq Chaudhry.
Just now he read out his ‘ : 3¢5/ * somewhat differently but in his original motion

.
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he contends that as the National Assembly and Provincial Assemblies constitute
electoral college of the members of the Senate their dissolution has affected and
rendered as dubious and questionable. quote his words ‘the role and character
of the Senate’. This argument appears to be rather fanciful and presumptive.
How can the dissolution of Provincial Assemblies, which no doubt constitute
electoral college of the members of the Senate, affect the constitutional role of the
Senate, or the powers and duties entrusted to its members ?  The only consaquence
that flows from these dissolutions is that a casual vacancy of a member occurring
in the Senate cannot be filled during the interim and until the Provincial Assemblies
are reconstituted but that again in no way affects the status and role of the Senate
or the powers and duties of its sitting members.

To conclude, the President in dissolving the Assemblics has ostensibly and
to the extent that it is for the Senate to determine, acted in exercise of the powers
and discretion which the Constitution vests in him and since no question of breach
of privilege in its recognized sense either of the Senate or of its members can
conceivably be based on the consequences arising out of a legally valid act done by
a constitutionally competent authority all the three motions, I am afraid, are held
inadmissible.

Thenk you,
Mr. Javed Jabbar: Mr. Chairman the Rules of Procedure prevent me from
commenting on a ruling delivered by the honourable Chairman but the substance

of the motion being so great I must register my protest and I walk out as a form of
protest.,

Mr. Chairman : You are free to do that any time.

Mr. Aijaz Ali Khan Jatoi :  Sir, [ had moved a motion regarding the situation
in Hyderabad.
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1 am ready.

Mr. Aijaz. Ali Khan Jatoi: We should continue. It is a matter of human
Hves.
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Mr. Chairman : The Minister of Interior is not here. They require a notice.
It can be done only that way.

(Interruptions)

Mr. Chairman : I have just received a message that the President has desired
that he would like to address the Senate tomorrow at 10 .00 a.m.

This sitting is adjourned and we meet tomorrow at 10,00 a.m.

(Interruptions)

Mr. Wasim Sajjad : Sir, tomorrow the only business would be the Address
of the President.

Mr. Chairman : Yes, the only business will be the Address of the President.
This sitting is adjourned.

(The House then adjourned to meet again at ten of the clock in the morning
on Wednesday, the 20th July, 1988).
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