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[TO BE INTRODUCED IN THE SENATE]
. ’ . A.
BILL

further to amend the Bankzng Companzes Ordmance 1 962

WHEREAS it is” expedlent further to amend the Bankmg Companies

- fOrdmance, 1962 (LVII of 1962), in the manner and for ‘the purposes '

hereinafter appeanng, s
It is hereby enacted as f0110Ws -

1. Short tit,le,_“and commencement — -(1) This- Act shall be called

" the Bankmg Compames'(Amendment) Act 2024, .

"

17(‘2)' It .shall come- mto force at once : S

B 2 - Amendment of section 3A, Ordinance LVII of 1962.~In the :

L i Bankmg Compames Ordman.ce, 1962 (LVII of 1962), heremaiter referred toas -
- the sa1d Ordmance, 1n sﬁctmn aA, o

- (e;)-f, in suljiﬂ-se_ctior:_g (1);—-—

: (i) ei'ﬂ';er"the expreseion “13,” the e}{pression.‘flsé,” shall

o be 1nserted
i) 5,'1.",the expression “25AA ” shall be’ omltted

(ili) for the: expressmn “47,” the expression “42A, 42B .

‘.,.j:'_420 42D 42E 42F, 42G, 421, shall be subs UcuLe_d

' '(._iv:) - "after the expressmn “84,” the expressmn “93¢, 93CA”- _

-, ~'shall be‘inserted; and

) -".:"_}'for the word “may”, occurrmg for the second time, the
.- words “in consultation w1th the State Bank” shall be -

:substltuted and

(B) after sub—sectmn (1), amended as aforesaud the followmg : .. .

‘ 'new sub-sectlon (14) shall be 1nserted namely -

(1A) The prov1$1ons of sectlons 410 42;. 4'7A 42B 42C .

_42D 42E 42F 42G, 42H 421 PartIII 93C. and 93CA shall, with . o

. such modlﬁcatlon as the State Bank may determine from timeto - °
' tlme to ach1eve objectives. mentioned in the- sald sections, .apply -
A -to the.- rmcroﬁnance banks licensed under the M1croﬁnance :

Instltutmns @rdmance, 2001 (LV of 2001) and. ‘shall have effect
notvmthstandmg anythmg to" the contrary ‘contained in- the
) Mlcroﬁnenee Ixilstltuﬁons‘ Ordmence, 2001 (LV of 2001)
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3. - Amendment of sectlon 5, Ordinance LVII of 19,;62.‘——In"the said,
Ordinance,.in"section 5,— - - o .

‘(i) for clause (&, (a). the followmg shall be substrtuted namely -

e “(a) “approved securities” means the securities in wh1ch a
‘trustee may invest money under the apphcable trust
laws, and for the purpose of—

()

sub-section (2) of section 13, includes such other. |

securities as. the Federal Government ‘may, by
notification in the ofﬁc1a1 Gazette, declare to be
-approved ‘securities: for the purpose of that -sub-
secuon, and L e S

(ii). sub-section: (1) of s.ec.tion 29 .includes——- )

| () al’ter

- namely -

- “(Ca)

(a) such types of Pak1stan rupee obhgatlons*of
the Stdte Bank as 1t may spec1fy froin time to.
' tlme and :

(b) <u.lch types of Palqstan rupee obhga’aons of .
* ' the ' Federal Goverriment ‘or"a" Provineial’

- Government or-of a corporatron wholly owned

~ or controlled, dlrectly or mdlrectly, by the

" Federal Government or i:.a . Provincial

Government: and guar ranteed, by the Rederal '~
' HeéderaliGo ernment may, = -
by notrﬁcatmn in the ofﬁmal"Gazette, declare S
,.tlmetotrmeto': L
be approved secu t1es=‘for the purpose of that o

. Government as th

to the extent deterrmned fro
sub-sectmn, ;.

clause (c) the followm

“banlang company under Resolti
banking ¢ company in res
' has made ‘an-order:iindg
time that-' .thej Sta,t‘e.}-B_

Resolution or untﬂ a Wl
this Ordmance, P

i i

an’order: declar s that -
the bankmg company oncerned 1s‘-'no longer under'
jofe or er 1s made under :
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(iii) - after clause (d), the followinig new clause shall be inserted,

- namely:- ;

“(da) “bridge bénlf’ means an entity established under
- section 42H to temporarily take over and maintain

some or all of the assets and liabilities of a banking

: ) « .
company as part of the Resolution process;”;

(iv) after clause (f), ;the following new clause shall be inserted;
namely:- 'g

i
i

“(fa) “Executive iCommittee” means an Executive Committee

established under section 9F of the State Bank of
Pakistan Act, 1956 (XXXIII of 1956);”;

) after clause (h)i the ‘follovgling new clause shall be inserted,

i
i

- namely:- -

“(ha) “Minister—iin-ch’arge” means. the Federal Minister for
‘Finance, by whatever name called;”;
5 3
|

(vi) after clause (k) , the following new clause shall be inserted,-

i
namely:- »
“(ka) “Resolution” refers to the process of exercising one or
‘ P ! g
more of the Resolution powers as provided in section

42E with a view to achieve the Resolution objectives

including by ensuring the continuity of a banking

company’s critical furictions, as specified by the State
Bank;”; and ‘ '

(vii) after clause (mm), the follovviiflg new clause shall ‘be

- inserted, namely:-

“(mma) “sponsor shares” means five percent or more paid-
up shares of a banking company, held or
beneficially owned by a person individually or in
concert with his family members, group
companies, subsidiaries and-associates;”.

4. Amendment of section 14, Ordinance LVII of 1962.—In the
said Ordinance, in section 14,—

@) - in sub-section (1),—



(i)

(iv)

V)

(a) in clause (ii), after the word “only”, occurring at the end,
the words “wi:ich may be of different kinds and classes
as provided by its memorandum and articles” shall be
inserted; _ '

(b) clause (iii) shall be omitted; and

(c)- in clause (iv), after the words “Provincial Government”,
the words “or such shareholder who has been pefmitted

- by the State Bank” shall be inserted;

for sub—section (4), the following shall be substituted,
namely:-

“(4) The State Bank, if satisfied, may require any
banking company by an order in writing stating reasons

to increase its paid up capital or enhance the level of

regulatory capital, as deemed appropriate, by such extent
and withiri such period as may be specified in the order
and the State Bank shall exercise the power reasonably,
fairly and justly.”; o ‘ '

after sub-section (4) substituted as aforesaid, the following
new sub-section shall be inserted, namely:-

“(4A) Any person holding sponsor shares in a
banking company shall deposit all such shares in an.
account opened inh a central depository in the manner
specified by the State Bank and shall not sell, transfér or
encumber the shares in any manner whatseever without
prior written approval of the State Bank.”;

in sub-section (5),—

(a) in clause (d), in sub-clause (i), for the words “Cerntral
Depository Company”, the words “relevant central
depository” shall be substituted; and

(b) in clause (e), the word “Central’;, occurring: twice,
shall be omitted and after the word “Board”,
occurring at the end, the words “of Directors of the

~State Bank” shall be inserted,; '

for the explanation, the following shall be substituted,
namely:-
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“Explanation.— The expression “beneficial . IQ,}/
ownership” shall include the definition of “beneficial 1(1:9
ownership of shareholders or officer of a company” given in

clause (7) of sub-section (1) of section 2 of the Companies
Act, 2017 (XIX of 2017).”.

5. Omission of section 15B, Ordinance LVII of 1962.—In the said
Ordinance, section 15B shall be omitted.

6. Substitution of section 15C, Ordinance LVII of 1962.—In the
said Ordinance, for section 15C, the following shall be substituted, namely:-

: “15C. Fitness and propriety.— (1) Every person holding
sponsor shares in a banking company, director, mahaging
director or chief executive officer, by whatever name called, and
such other officer of a banking company, as may be specified by
the State Bank, shall be required to meet the fit and proper test

- specified by the State Bank from time to time. '

(2) Every person to Whom the fit and proper test applies
and the banking company concerned shall furnish to the State
Bank all information and any change in the information

~ furnished earlier, in such form ‘and manner as may be requlred
by the State Bank.

(3) If the State Bank determines that a person holding the
office of director, fnanaging director or chief executive officer,
by whatever name called, or any other officer of a banking -
company to whom the fit and proper test applies, subsequently

- fails to meet any terms or conditions of the test, the State Baak
may, without prejudice to any other power conferred on it under
this Ordinance, issue warning, or withdraw the fit and proper
clearance of such person by an order in writing stating the.
reasons thereof -and such person shall vacate the ofﬁce held
from the effectlve date of such an order:

Prov_ided that no order for withdrawal of fit and proper
clearance shall be made under this sub-section unless the
concerned person has been given a reasonable oppormnity of

~making a representation to the State Bank against the said
order, and if the State Bank is of the opinion that any delay
would be detrimental to the public interest or the interest of the
banking coinpany or its depositors, the State Bank may, at the-
time of giving the opportunity aforesaid or at any.time thereafter
~ and pending the consideration of the representation aforesaid, if
' any, make an appropriate interim order. The aggrieved person

5



shall have the right to appeal to the Board of D1rectors of the
State Bank Whose decision: shall be final.”.

7. Amendment of section 23, Ordinance LVII of 1962.—In the
said Ordinance, in section 23, in sub-section (1),—

(a) after the Word,f‘formed”, the words “with the prior written ‘

approval of the State Bank” shall be iriserted;

(b). after clause (c), the following new clause shall be. inS'erted‘,
namely.-

“(ca) the carfying on of business as a microfinance bank
under the provisions of the Microfinance Institutions
Ordinance, 2001 (LV of 2001);”; and

(¢ in clause (d), the expression “with the previous permission
in writing of the State Bank,” shall be omitted.

8. Amendment of section 25, Ordinance LVII of 1962.— In the
said Ordinance, in section 25,—

(a) in’sub-section (2), in clause (a), the expression “the rates'

of interest,” shall be omitted; and

(b) in sub-section (3), for the expression “which may extend
’ to twenty thousand rupees and, where the default is a
continuing one, of a further amount which may extend to
one thousand rupees for every day after the first during
which the default continues”, the words “as specified i

the Fourth Schedule” shall be subs{ﬁimted,

9. Omission of section. 25AA, Ordmance LVII of 1962.— In the
said Ordinance, section 25AA shall be omitted.

10. Amendment of.section 26A, Ordinance LVII of 1962.— In the
said Ordinance, in.section 264, in sub-section {5), in: clause (c), for the word
“preseribed” oceurring. twice; the word “specified” shall be substituted.

11. Amendment of section 27, Ordinance LVII of 1962.— In the
said Ordinance, in section 27,—



@

(a) in sub-section {4);—

(2)

(b)

in clause (iii), for colon at the end, a semi-colon and
word “; or” shall be substituted;

after clause (iii) amended as aforesaid, the following new

clauses shall be inserted, namely:-

“(iv) if the banking company is engaged in or is being
used for criminal activities; or

(v) if the banking company has destroyed or concealed,
or moved outside of Pakistan all or part of its assets,
the administration, operation and books or records

without the explicit approval of the State Bank; or

(vi) if the banking company has created material
“hindrance, delay or obstruction for the State Bank’

in performance of its supervisory functions:”; and

(c) for the proviso, the following shall be substituted,

namely:-
“Provided that before cancelling a licence,—
() under clause (ii) or clause (iii) of this sub-section

on the ground that the banking company has .

failed to comply with or has failed or ceased to

fulfil any of the conditions referred to therein; or
(i) under clause (iv), clause {v) or clause (vi) of this

sub-section, '

the State Bank; unless it is of opinion that the delay
- will be prejudicial to the interest of the company’s

depositors or the public, shall provide an opportunity
of being heard to the banking company 6r, as the case
may be, shall grant to the.company on such terms as it
_may specify, an opportunity of taking the necessary

steps for complying with or fulfilling such condition.”;

and

{b) in sub-section (5), the word “Central” shall be omitted and
after the words “Board of”, the words “Directors of” shall be
. inserted. ’ ' ‘

12.. Amendment of section 29, Drdinance LVII of 1962.— In the

said Ordinance, in section 29, in sub-section (1), in the proviso, for the full.

,#7‘—_



stop, a colon shall be substituted and-thereafter the following proviso shall be
added, namely:- :

“Provided further that the State Bank may, from time to time;,
specify the types of assets mentioned in this sub-section which shail -
not be. eligible for the maintenance of liquid assets.”. '

13. Amendment of section 30, Ordinance LVII of 1962.— In the:
said Ordinance, in section 30, in sub-section (1), for the word “prescribed”

~ occurring twme the word “speCIﬁed” shall be substituted.

14 Amendment of- section 31, Ordinance LVIE of 1962 — In the

“said Ordinance, in section 31 —

)  in sub-section (1),—

(@) in clause (a), for the word “owing”, the word “owed”
shall. be substituted and for the word “ten”, the word
“fifteen” shall be substituted;

.(b) in clause (b), for the word:“ten”, the word “fifteen”
“shall be substituted;

(c) in clause (c), for the word “ten”, the word “fifteen”
shall be substituted and the word “or” shall be
omitted; and

(d) after clause (c), amended as aforesaid, for clause (d)
and explanation therein, the following shall be
substituted, namely - :

“the banking: company shall give forthmth a three
months‘ notice in writing by registered post.
acknowledgement due to the ecreditor or the

. beneficiary of the cheque, draft or bill of exchange on:

" his address last made known by him to the banking

. company, and if on the expiry of the three months'
period no acknowledgement or reply is received from.
the addressee, the banking company shall pay to the
‘State Bank an amount equal to the amount, owing
by the banking company: in respect of the debt or to
the amount that would be dwing if the instrument
had been presented for payment, including profit, if
any, and. payment accordingly shall discharge the
banking company from all liabilities in respect of the
debt or instrument, as the case -may be.”;

(ii) in sub-section (2),—

-3
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(i)

(iv)

o

(a) for the word “hy”, the word “-under” shall be
‘substituted;

{b) in'clause (c),'_the words “or article standmg in the |

names of more than one person,” shall be omitted;

- (<) in clause (d), the words “or wrapper” oc¢curring twice

" shall be omitted;

in sub-section (3), the words “or wrapper” shall be omitted;

in-sub section (5), the words “or delivered an article” shall ‘

be omitted and the words “or art101e” shall be omitted;

for sub-section (7), the following shall be substltuted

namely -

“(7) Every banking company shall, within thirty

days after the close of each calendar year, submit to the
State Bank a return in the specified form and manner of
all unclaimed amounts remaining unpaid in the books of

the banking company, after the expiry of fifteen years as -

reckoned under sub-section {1).”;

for sub- secﬁon (8), the followmg shall be substituted,
namely -

“(8)7 The State Bank shaill place on its website a list

of the amounts received by it under sub-section (1) ard A

riot claimed by any person:

Provided that public attention ‘shall be drawn

towards the list of amounts so placed on the website
through public notices in not less than two newspapers
and media channels orice each quarter.”;

for - sub-section (9), the following shall be substituted,
namely:-

““(9) Any banking | company which has paid any
amount to the State Bank in accordance with sub-section
(1) may, within thirty days from the date of such payment,

.submit to the State Bank its claim as regards lien,

counter-claim or right of set-off in relation to the amount

so paid.”;



(viii) in sub-section (10),—

- {xd)

(i)

{a)  the words “or article” shall be omitted; _
(b)  the words "or delivered” shall be omitted; and
(). after the word “Bank”, occurring for the second time,
" the words “through the concerned banking company
as per the procedure laid down by the State Bank
from time to time” shall be added;

for sub-section (11), the following shall be substituted,

. namely:-

“(11) Subject to sub-sections. (9) and (14}, the State
Bank may pass such order on a claim submitted to it
under sub-section (9) or sub-section (10) as it may-deem -
fit after satisfying itself as to the genuineness-of-the claim,
and -where the State Bank makes any payment to any
person submitting a claim under sub-section (10), a
receipt given by him shall-be a final discharge to the State

»,
Bank.”;

- sub-section (12) shall be omitted;

for sub-section (13), thé following shall be substituted,
namely:-

“(13) Subject to sub-sections' (9) and-(14), any
amount paid to the State Bank under sub-section (1) shall

‘remain in the custody of the State Bank.”;

for sub-section (14), the following shall be substituted,
namely:-

“(1—4) Notwithstanding anything contained in sub-
section (1) about the giving of a notice by a: banking

- company to any creditor or beneficiary of any cheque,

draft or bill of exchange, or in sub-section (8) about the
placement by the State Bank of the list of unclaimed
amounts, the procedure to be followed and the manner of
disposal of debts and instruments in a-case where the
person concerned is not for the time being residing in
Pakistan shall be such as may be determiried by the State
Bank from time to timé«.”; '
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(xiii) in sub-section (15) the words “or article” shall be omitted;

~and

(xiv) after sub-section (15) amended as aforesaid, the following
new sub-section shall be inserted, namely,--

“(15A) Where any security, share, goods, currency

" or any other valuable article (hereinafter collectively called
article) lying in safe custody of or in a customer’s locker
with a banking company has been transferred to the vault

~ of the banking company by reason of the customer having

failed to pay the rent or fee in accordance with the -

" agreement between the parties or otherwise in accordance |
with the instructions issued by the State Bank, details of

. such articles shall be submitted to the State Bank in the
manner as specified by the State Bank. The banking
company shall publish factum of the same on its Webs1te
in the manner as speécified by the State Bank.”.

- 15. Amendment of section 33, Ordinance LVII of 1962.— In the
said Ordmance ~section 33 shall be renumbered as sub-section (1) thereof,

and after 'sub-section (1), renumbered as aforesaid, the following new sub-
section shall be added, namely:- ' '

“(2) The State Bank may publish any information regarding its
enforcement actions including warning, penalty, order of _fefnoval, or
any other action against a banking’ company or a director, chief
executive or any otlier officer of a banking company, if deemed

. necessary for the interest of the banking company or its depositors,
public interest or the prevention of the use of the financial system for -
any illegal activity including money laundering or financing of
terrorism.”.

16. Amendment of section 34, Ordinance LVII of 1962.— In the
said Ordinance, in section 34,-- A .
‘ (@) in sub-section (3), for the expression “the form marked F’ in
the Third Schedule to the Companies Act 1913”, the
' expression “the Companies Act 2017 (XIX of 2017)” shall be
substituted; and
(b) in sub-section (4), ' .
" (a) after the word “notice”, the words “by posting on its
website” shall be added; and
(b) for the words “notification in the official Gazette”, the
word “circular” shall be substituted.



17. Substltutlon of section 36, Ordinance LVII of 1962.— In the
said Ordinance, for section 36, the following shall be substituted, namely:-

- “36. Submission of ;returns.-— The accounts and balance-sheet
referred to in section 34 together with the auditor’s report as passed in
the Annual General Meeting shall b_e published in the manner specified
by the State Bank, and three copies thereof shall be furnished as
returns to the State Bank within three months of the close of the period
to which they relate:

Provided that the State Bank may. in special circumstances
either of its own motion or on the application of a banking company,
extend the said period of three months for the furnishing of such
returns by such. further period as it deems appropriate, so however
that the total period of. each extension shall not exceed one year.”.

18. Insertion of heading and new sections, Ordinance LVII of
1962.— In the said Ordinance, after section 39, the followmg new heading .
and sections shall be inserted namely - :

“Part - IIA
Islamic Banking

39A. Scope and application.— Save as expressly provided in
this part, the provisions hereof shall apply to all Islamic’ banking
institutions as defined hereunder in clause (a) of section 39B and
wherever applicable to Islamic financial institutions as defined in
clause (h) of section 39B and shall have effect notwithstanding
anything centained to the coritrary in the Ordinanece or in any other
law for the time being in force. All the provisions of this Ordinance
except sub-sections (1), (2), (8) and (4) of section 26A shall be
applicable to Islamic banking institutions unless repugnant to
Shariah. |

39B. Definitions.— The terms defined herein would only be
-applicable for this part and notwithstanding anything contained to
the contrary in this Ordinance, the following defined terms will have
‘the meaning assigned to them under this part:-

(8) “Islamic banking institution” means:
i) a full-fledged Islamic banking company,; where its-
entire business and operations are in aceordance

with the Principles of Shariah (as definéd herein

\2 -
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(b)

(©

- below) and is licensed by the State Bank for this
~ purpose; '

(ii) . an Islamic banking subsidiary of a banking company,

where the entire business and operations of this

subsidiary are in accordance with the Principles .of -

Shariah and is licensed by the State Bamk for this
purpose; or _

(iii) dedicated Islamic banking branch or branches of a
‘banking company, where the entire business and
operations of the branch or  branches are in
accordance with the Principles of Shariah and is

| ~ licensed by the State Bank for this purpose.

“Islamic Deposit Account” means an account in which a
sum of money is accepted by an Islamic banking
institution as per related agreed terms and conditions,
consistent with applicable regulations of the State Bank;

“Islamic Deposif Account Holder” means a person having
Islamic deposit account at an Islamic banking institution;

“Investment Account” means an account in which a sum
of money is accepted by an Islamic banking institution in
accordance with the Principles of Shariah and shall be
payable by the Islamic banking institution as per related

"agreed terms and conditions. It includes following

categories of accounts:

Ve

; (i) “Unrestricted Investment Account” means an account

in which a sum of money is accepted in accordance
with the Principles of Shariah on a profit and loss
sharing basis and which shall be managed or
invested at the absolute discretion of the Islamic
banking institution in accordance with the Principles
of Shariah.

(i) “Restricted Invés_&mént Account” means an account
in which a sum of money is accepted in accordance
with the Principles of Sharich and which shall be
managed or invested on the basis of an agreement on
a specific investment mandate between the Islamic -

banking  institution and  the investment

accountholder, in accordance with the Principles of
Shariah.

I3~
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(e)

®

(g)

(h)

“Investment Account Holder” means a person having an
investment aceount at an Islamic banking institution;

“‘Ordinanbe” means Banking Companies Ordinance, 1962
(LVIL of 1962);

“Shariah” means the injunctions of Islam as laid- down in
the Holy Quran and Sunnah;

“Iglamic . financial institutieon” means the financial
institutions covered in section 3A and permitted by the
State Bank. to conduct their business and operations in
accordance with Principles of Shariah;

“Principles of Shariah” mean the following. principles
governing Islamic banking and finance:

(i) prohibition of all forms of Riba. and Usury;

(i) prohibition of transactions featuring excessive

uncertainty (Gharar). and . prohibition of gambling
(Maysir and Qimar);

(iii) . adherence to all' Shariah. requirements related to

specific relationships, arrangements and

transactions; '

(iv) facilitation of a sustainable economic system, risk

and reward sharing, and' social justice; :
(v} avoidance of injustice, exploitation, hoarding, fraud,
~ deception and activities that are deemed harmful to
society.

39C. Business.—Islamic banking institutions. shall undertake
business and operations consistent with the Principles of Shariah-and
these shall.include: " ' ' ’ '

(a) - Accepting Islamic Deposit Accounts on modes, based

on the Priniciples of Shariah, as specified by the State

Bank.

(b) Accepting Restricted and Unrestricted Investment
Accounts on modes, based on the Principles of
Shariah, as specified by the State Bank.

(c) Doing such businesses as are prescribed in section. 7

of this Ordinance subject to conformity with the

Principles. of Shariah, as specified by-the State Bank.

-



39D. Relationship between an Islamic banking institution
or Islamic financial institution and its customers.— The
relationship between an Islamic banking institution or Islamic
financial institution and its customers with regard to anytransactions
or arrangements that are in conformity with the Principles of Shariah
shall be determined in accordance with the contractual terms
governing such transactions or arrangements.

‘39E. Shariah Governance.— (1) Shariah governance shaﬁ

" refer to the set of institutional and organizational arrangements at an

Islamic banking institution or Islamic financial institution through
which effective independent oversight of compliance with the
Principles of Shariah over each of the undertaken activities,
structures and processes is ensured as per the State Bank’s
regulations, . directives, instructions, notifications, circulars and
guidelines. ' '

(2) Erisuring,an effective Shariah governance framework shall
be one of the key responsibilities of the Board of Directors of the
Islamic banking institution or Islamic financial institution.

(3) An Islamic banking institution or Islamic financial
institution shall—

(a) Comply with all Shariah regulatory standards and

requirements concerning their operations as specified

~.in the State Bank’s regulations, directives,
instructions, notifications, circulars and guidelines.

(b) Comply with any requirements related to Shariah
governance framework as specified in the State Bank’s
regulations, directives, instructions, notifications,
circulars and guidelines.

(4) A banking company undertaking business and operations
through dedicated Islamic banking branches after getting a separate

- license shall have policies, internal systems, procedures, and controls

as per the State  Bank’s regulations, directives, instructions,

~ notifications, circulars and guidelines to ensure that:

(a) all the transactions, arrangeménts and dealings of
the Islani@c banking branches are in accordance with
the Principles of Shariah;

(b) banking business. and operations of dedicated
branches are properly segregated; and

R



(c) the banking company provides- adequate disclosures
in this regard.

39F. Priority of payments to Islamic deposit account

. holders, investment account holders and other claimants.— In
case of the liquidation of an Islamic banking institution or Islamic

financial institution, the State Bank shall prepare a scheme,
consistent with the Principles of Shariah; for making of payments to the
Islamic deposit account holders, investment account holders and
other claimants. '

39G. Charity.— (1). Where the Islamic banking institution or
Islamic financial institution, in compliance with the State Bank’s
regulations, directives, instructions, notifications, circulars and
guidelines on charity policy, determines that any portien of the income
earned by an Islamic banking institution or. Islamic - financial
institution is not in conformity with the Principles of Shariah, and

where late payment by the customer is charged. with a penalty, Islamic

banking institution or Islamic financial institution shall credit such
amounts as notified: by the State Bank into a charity fund. The charity
fund shall be maintained and utilized in such a manner as specified
by the State Bank from time to time.

(2) In cases where the State Bank has determined that any

income earned by an Islamic banking institution or Islamic financial
institution is not in conformity with the Principles of Shariah, it shalk
direct the institution concerned to eredit such income into tlre charity

fund as specified by the State Bank.

39H. Separate Regulatofy Instructions.— The Staté Bank
shall specify - reguldtions, directives, instructions, notifications,
circulars and guidelines for Islamic banking institutions or Islamic
financial institutions, including but not limited to definitions of.Islamic

~ modes and concepts of Islamic banking and finance, types of Islamic

deposit accounts and investment accounts, certificates of investment,
profit & loss distribution and pool management, and any othér area as

- may be deemed necessary by it.

391. Conversion and Establishment of Islamic Banking

Subsidiary.— (1) A banking coinpany may- convert its-one or more .
" branchés or entire business-and operations into an Islami¢ banking

institution.

(2) A banking corhpany shall establish an Islamic banking
subsidiary or shall convert it into a full-fledged Islamic bank if:

. /\éa



(@) its Islamic. bankmg branches exceeds 50% of the
number of the total branches; or

(b) the share of its Islamlc,bankmg assets exceeds 50% of
its total assets; or

(c). the capital attributable to its Islamic bankmg branches
operations reaches the minimum required capital

specified by the State Bank for an Islamic banking

subsidiary.

(8) The State Bank may issue regulations, directives,
instructions, notifications, circulars, or guidelines, as the case may
be, under this section from time to time.

39J. Penalties.— The State Bank shall impose separate

penalties on Islamic banking institutions and Islamic financial
institutions, specifically with reference to non-compliance with the
Principles of Shariah. Further, the State Bank may take penal action
against members of Board of Directors, management, and personnel of

~ other organs of governarce, including Shariah governance, for violation

of their fiduciary duties and other obligations.

39K. Other provisiohs relating to Islamic banking.— (1) The

provisions of this part shall be in addition to the other provisions of the
Ordinance relating to Islamic banking and shall be read accordingly.

(2) EXcept for the sub#sections (1), (2), (3) and (4) of section

"26A, all other provisions of this Ordinance méntioning the term

“deposits” of conventional banks shall also be construed to cover

“Islamic deposit accounts” and “investment accounts” of Islamic
banking institutions. '

(3) All provisions of thls Ordinance mentioning the term

) “depositors” of conventional banks ‘'shall also be construed to cover

the “Islamic deposit account holders” and .“investment account
holders” of Islamic banking institutions.

39L. Savings.— Any regulations, directives, instructions,

notifications, circulars, guidelines or any act or thing d'or_le by the State '

Bank in relation to banking business which is based on -Shariah before
the commg into force of this part shall be deemed to have been validly

QAA pa | JURE, S

issued or done unuex thie Ordinance.”
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19. Insertion of new headirig, Ordinance LVII of 1962.- In the said

Ordinance, after section 39L, inserted as aforesaid, the following new: heading,
shall be inserted namely:-

'20. Amendment of section 41, Ordinance LVII of 1962.—In the -

“Pa;t - B
-Supervision”.

said Ordinance, in section 41,—

(@)

(i)

in sub-section (2), for the expression “directions, guidelines

and instructions”, the expression “orders, regulations;
directions, guidelines, instructions, notifications, and
circulars or impose. any condition” shall be substituted; and

after sub-section (3), the following new sub-section shall be
inserted, namely,- '

“(4)(a)-The State Bank may direct any banking company or

class of banking companies to—

(i) = submit a recovery plan, where applicable on a
group-wide basis, in the -form, content and
manner as directed by the State Bank,
outlining the actions designed. to run the-
banking company as a going concern and
return to business as usual, under such
" scenarios as identified by the banking company
or specified by the State Bank from time to
time;.

(ii) remove any impediments to the implementation
of the plan and make revisions in the recovery
plan; and '

(iii)revise and update its recovery plan regularly or
in case of any material changes in the
circumstances' of the banking company or as
the State Bank deems necessazry.

(b) The banking company shall notify the Stafe Bank

immediately on any event that may necessitate the
implementation ofits recovery plan.
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(c) The recovery plan shall not prejudice the powers
conferred on the State Bank to take other measures
provided under this Ordinance.”.

21. Amendment in section 41A, 'Ordinance LVII of 1962.— In the
said Ordinance, in section 414, in sub-section (1), in clause (d), after the word
“remove”, the expression “, suspend or debar” shall be inserted.

22. Substitution of section 41C, Ordinance LVII of 1862.—In the
said Ordinance, for section 41C, the following shall be substituted, namely:-

“41C. Limitations.— (1) No decision or order under section
41A, section 41B, clause (q) of sub-section (2)of section 42,
clause (i) and (iv) of sub-section(1) of section 42C, section 42D,
and sub-section (1) of section 42E shall be made except by the
Executive Committee. Provided that an order under section 41A,
section 41B, clause (q) of sub-section (2) of section 42 and
section 42D shall be made by the Executive Committee on a
report by the standing committee set up by the State Bank for
the purpose. All orders on decisions of the Executive Committee

under this. sub-section shall be 31gned by the Chairman of the
Executive Committee.

(2)  Any person or banking company aggrieved by any
decision or order of the Executive Committee under sub-section

" (1) may make an appeal to the Board of Directors of the State
Bank whose decision shall be final.

(3) No action taken under sections 41A, 41B, sub-
~ section (2) or part II-C shall be called in question by or before any
court, tribunal or other authonty »

23.. Amendﬁent in section 41D, Ordinance LVII of 1962.—In the
- said Ordinance, in section 41D, after the expression “41A”, the expression
" “and clause (a) of sub-section (1) of section 42E” shall be inserted.

24. ' Substitution of section 42, drdinance LVII of 1962.—In the
said Ordinance, for section 42, the following shall be substituted, namely:-

%42, Intervention triggers and powers of the State Bank.—
(1) The State Bank may exercise any one or more of the powers under
sub-section (2) of this section, if it is satisfied that any of the
circumstances exist under which—

(@) a ba-nking company— . »



(b)

@)

(iii)

v)

{vi)

- (vi)

has engaged any director, chief executive, by
whatever name called, or an officer of a banking

company who is or is likely to be detrimental to

the interest of the banking company or its
depositors or otherwise undesirable;

is carrying on its business in a manner
detrimental te the interests of its depositors, .
crediiors or other stakeholders;

has contravened any provisions or ‘any

restrictions or conditions imposed on its license;

has contravened or circumvented any provision
of section 41 or any other provision of this
Ordinance, or defaulted in complying with any
requirement of this Ordinance or of any order,
rule, direction or notification made or condition
impesed thereunder;

in any return, balance-sheet or 6ther document’
or in any information required or furnished by
or under or for the purposes of any provision of
this: Ordinance, makes a statement which is
false in any material particular, or omits to
make a material statement; ‘
has failed or is likely to fail to meet- capital
adequacy or minimum capital requir’eme_nts
specified by the State Bank;

has failed or is likely to fail to meet the hqu1d1ty
requirements as specified by the State Bank;

(viii) has suffered deterioration in- its financial

(i)

condition; or

has engaged or is erigaging in any unsafe,
unsound, imprudent or reekless business
practices; or

any person, being the chairman, director, chief
executive, by whatever name called, or an officer of
a banking company:

)

has breached fiduciary duties or engaged in
reckless business practices;

mismanages the affairs of the banking . ‘
company or misuses his position for gaining
direct or indirect benefit for himself or any of
his family members;
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{iii) comntravenes, or attempts to contravene, or
abets the contravention of the provisions of this
Ordinance; or

(iv) has failed to comply with the superv1sory
instructions by the State Bank.

(2) "Subject to sub-section (1), the State Bank may, keeping in

view the gravity of the situation and compliance behavior of the banking
- , . company, from time to time, exercise any one or more of the following
powers, namely—

(2)

- (b)

(e)

(9

caution or prohibit the- banking company against

‘entering into any particular transaction or class of

transactions;

require the banking company to refrain from taking A
such actions as it may specify in relation to any matter .

relating to the business of such banking company or
to take such action in relatlon thereto as the State
Bank thinks fit;

require the banking com-pany to :'s.ubmit a plan of
action for meeting the capital, or -liquidity
reql_j.irements and to address any other major
SUPEIvisory concerns;

' require the banking company to meet such capital and

liquidity requirements as may be specified by the State
Bank for such banking company;

require the banking company to call a meeting of its
directors for the purpose of considering any matter
relating to or arising out of the affairs of the banking
company, or require an officer of the banking company

to disquss any such matter with an officer of the State’

Bank; : :

require the banking company or Board of Directors of

the banking company to furnish documents of

commitment for compliance with the measures

~ specified by the State Bank and to secure the interests

of its depositors;

depute one or more of its officers to watch the

proceedings at any meeting of the Board of Directors
of the banking company or of any committee or of any



)
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(n)

(0)

other body constituted by. it; require the banking
company to give an opportunity to the officers. so
deputed to be heard at such meetings and also require
such offics:s to send a report of such proceedings to

the State Bank;

requlre the Board of D1rectors of the banklng company
or any committee or any other body constituted by it

to give in writing to any officer specified by the State

Bank in this behalf at his usual address all notices of,
and other communications relating to, any meeting of

the Board, committee or other body constituted by it;

appoint- one or more of its officers to observe the
manner in which the affairs.of the banking company
or of its offices or branches are being conducted and
make a report thereon;

require the bankmg company to make such changes

.in the management within such time as the State
Bank may. consider necessary in consequence of the

state of affairs disclosed during or by the inspection;

- require such changes in the Board of Directors of the

banking company, as the State Bank may consider
necessary; :

suspend from office, ‘rhe chairman or d1rector or chief
executive officer, by whatever name called, or other
officer of the banking company; with effect from such.

date and for such penod as; may be specified by the
State Bank;

- require the banking company to convene the general
meeting of the members for purposes of the adoption

of measures deemed necessary by the State Bank;

fe'quire banking cqmpany to limit any discreﬁonary
remuneration to any director, chief executive officer or
other officer of the banking company concerned;

reqﬁ1re the banking company te implement "its
recovery plan and report its progress to the State Bank

at such intervals as may be spec1ﬁed by the State
Bank;
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(p) require the divestment of specified loss-making or
risky assets or business lines; or

(@} require the banking company to carry out any capital
reduction and cancel any portion of shares of the
banking company which is depleted or unrepresented
by available assets; or dilute the participation of the
existing shareholders by issuing new shares or reduce
full or part of the preference shares, subordinated debt
or subordinated Sukuk, by whatever name called, as

" issued by the banking company or convert these

instruments into ordinary shares, as permitted by the
terms of such instruments. Any action under this
clause shall have effect notwithstanding the provisions
contained in sections 89 to 97 of the Companies Act,
2017 (XIX of 2017), sub-section (2) of section 87 of the

Securities Act, 2015 (III of 2015) or any other law for

the time being in force.

(3) °~ Where the voting shares of a banking company are to be
acquired for the purposes of a recapitalization as an early intervention
measure under this section, thé_, Securities and Exchange Commission

" of Pakistan, upon a request by the prospective acquirer and in
* consultation with the State Bank, may exempt any such acquisition
from section 111 of the Securities Act, 2015, where applicable.”

} 25. Insertion of new heading and sections, Ordinance LVII of
1962.— In the said Ordinance, after section 42 substituted as aforesaid, the
following new heading and sections shall be inserted namely:-

“Part - IIC
Resolution of Banking Companies

."42A. Resolution authorityQ—Withou_t prejudice to its powers
under this Ordinance and any other law for the time being in force,

the State Bank shall be the Resolution authority of ban‘king. ’

companies and institutions specified under section 3A of this
Ordinance.

42B. Resolution objectives.— The primary objectives of

Resolution shall be contributing to the stability of the financial
system of Pakistan and the protection of the interest of depositors.
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42C. Rescolution planning.— (1) To give effect to the
Resolution objectives as set out in section 42B, the State Bank

may—

M

prepare a plan for the orderly Resolution of a
systemically important bank as specified by the
State Bank, or any other banking cempany and
update such plans at regular intervals or at any
other time it deems necessary;

at regular intervals or at any-other time as it deems -
necessary, conduct resolvability assessment of a
systemically important bank or any other banking
company with a view to identify any impediments for
the orderly Resolution of such banking company;

(iii) direct the banking company concerned to

demonstrate that there is no impediment. to its
resolvability; and may call any information or
document or assistance from the banking company
concerned, its sponsors, or any entity within the
group of which the banking company concérned is |
a part, within the time, form and manner set out in
the direction; and

take such steps for the removal of impediments
identified under this section or issue directions to
the banking company concerned, or its sponser
shareholders, to take any measures fpf removal or
mitigation. of the effects of impediments within a
time period as specified by the State Bank in relation
to its legal, operational, financial and group:
structure, including any measures for . the
separation of critical functions fromother functions;
intra-group. depeﬁdencies, products, assets, rights

or liabilities-for effective Resolution of the banking

company. concerned.

(2) The banking company: concerned and any other person, to
whom any direction has been issued under this section, shall be
"~ bound to: comply with such d1rect10n

(3) The Resolutionr plans shall not in any way prejudice the
powers conferred on the State Bank to take: other measures prowded
under th1s Ordinance.
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s 42D. Resolution triggers.— (1) The State Bank may, by an

order in writing stating reasons, place a banking company under
Resolution, if the State Bank is satisfied that one or more of the
ciréumstances exist under which the banking company,—

@)

(i)

has become or is likely to become insolvent;

has failed to comply with the capital réquirement
specified by the State Bank; and

(a) has no reasonable' prospect of bccoming
compliant with the relevant requirement within a
reasonable timeframe in the opinion of the State
Bank; -

(b) fails- to become adequately capitalized when
required to do so;

(c) fails to submit a capital restoration plén

acceptable to the State Bank w1th1n the time
specified; or : :

(d) fails to implement a capital restoration plar: to -

the satisfaction of the State Bank;

has suspended or is likely to suspend payments as
these fall due;

has defaulted or is likely to default in makmg
payments to depositors;

is part of a group, one or more entities of which, is
under liquidation, or in respect of which a custodian,

- receiver, administrator or liquidator has been

(vi)

appointed, and the assets and liabilities of such
entity or its links with the banking company are such

that it may impair the ability of the banking company

to continue its operations in a safe and sound
manner; ' ’

is a branch or subsidiary of a 'banking company
whose license to carry on banking business in the
country of its origin has been cancelled or any

Resolution action or insolvency proceeding in the



country of origin does not sufficiently protect the
financial stability of Pakistan and the interest of
depositors, or the State Bank- considers that no
action will be taken in respect of a failing banking
company in its courntry of origin;

(vii) fails to im;ilerrient any of the measures as required
under section 42, including failure to provide a plan
of action or documents of commitment or has
breached requirements under any plan of action or
documents of commitment submitted to the State
Bank;

(viii)is otherwise in a situation or circumstance which in
the opinion of the State Bank may materially impair
the ability of the banking company to make
payments, meet its obligations or otherwise continue
its operations; or

(ix) has contravened, circumvented or failed to comply

. with any requirement of this Ordinance in a manner
that seriously prejudices the financial stability in
Pakistan and the interests of depositors, or has
continued such contravention, circumventiony or
failure beyond such period er periods as may be
specified in that behalf by the State Bank from time
to time.

(2) The adoption of any supervisory action er any ‘early

intervention measures as set out in séction 42 or the submission of

any report under ‘sub-section (2)- of section 40A shall not be a
precondltlon for Resolutmn

, (,3) No order under this section shall be-made unless the
banking company concerned has been given an opportunity of
making a representation to the State Bank. Provided that if inv the
opinion: of the State Bank, any delay would be detrimental to the
achievement of Resolution objectives, the State Bank may, at the
time-of giving the opportunity aforesaid or at any time thereafter and
pending the consideration of the representation. aforesaid, if any,

. make an order under sub-section (1).

4) An order made under sub-section (1) shall be notified to the
banking company concernéd and a summary of it shall be published,
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as soon as practlcal on the State Bank’s website with due regard to
the confidentiality requirements. : »

(5) Except as otherwise provided in the order made by the

State Bank under sub-section (1) or at any time thereafteri in
consultation with the Securities and Exchange Commission| of
Pakistan, the trading on securities exchange in shares and debt
instruments of the baking company under Resolution, é.nd
disclosure and reporting requirements applicable to such a bankmg
company by virtue of being a listed entity shall remain suspended

Provided that provision of this sub-section shall have effect
notwithstanding anything contained in the Companies Act, 2017

(XIX of 2017), the Securities Act, 2015 (III of 2015), the Securities & A

Exchange Commission of Pakistan Act, 1997 or any other law for the
time being in force.

42E. Resolution powers.— (1) Where an order is made under

section 42D, the State Bank shall have full control over the affairs of |
‘the banking company and may exercise one or more of the following

powers, separately or in combination, to ach1eve its Resolutxon
objectives:

(a) remove directors or chief executive, by whatever
name called, or other officer of a banking company,
not being lower in rank than a branch manager; .

(b) supersede the Board of Directors of the bankirig_

company.

Provided that all powers of the general meeting

of members, the Board of Directors, chief executive
officer, or any other officer shall be vested with the
State Bank, and the State Bank in. this capacity may
' require any director or officer of the banking
company to carry out any task it specifies;

(c) appoint one or more, officials of the State Bank or,
_persons meeting its fit and proper test as an
administrator for management and operation of the
banking company under Resolution. All persons
- appointed ﬁndef this clause shall perform their
powers and duties under the instructions issued by,
and be entitled to such remuneration. as may be
specified by, the State Bank;
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(d)

(e)

issue an order of moratorium in respect of a banking
company under section 42F;

carry out reconstruction or amalgamation of the
banking company under section 42G;

reduce or extinguish the intérest or rights which the

members, depositors and other creditors have in or
against the banking company, to such extent as the
State Bank considers necessary;

transfer in full or in part the business, assets and
liabilities of the banking company to a bridge bank
under section 42H; '

cancel a license granted to a bankmg company under
section 27; or

-make an application to the High Court for the

winding up of the banking company under section
49,

2) The State Bank may, while exercising any of the powers
referred to in sub-section: (1) or otherwise, take one or more of the '

following actions—

()

(b)

engage at the expense of the banking company under -
Resolution, independent attorneys, accountants,
auditors, valuation experts and consultants, by.
whatever name called, on such terms. and conditions
as may be specified by the State Bank:

Provided thét, to ensure timely and orderly
Resolution, the provisions of any law related: to
public procurement of services, for the time being in
force, shall not apply to hiring of various setvice
providers under this sub-section.

without prejudice to the generality of clause (a),
direct or arrange an independent valuation of the
assets and liabilities or shares of the banking
company for the application of sub-section (1) or, as
the case may: be, for the application of sub-section
(7) or for any other purpose as may bé deemed
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- (d)

necessary by.the State Bank:

Provided that—

‘i) such a valuation shall be conducted by a

valuator who shall be of good ‘repute and has
international experience in the valuation or
auditing' or has affiliations with audit or

valuation firms that have such international

experience;

{ii) such a valuation shall be carried out based on
conservative assumptions and in accordance
with the international valuation standards with
due regard to specificities of banking companies,
including regulatory capital requirements. Such
valuation, if carried out for the Resolution
purposes, shall not assume any potential future
provision of public funding or the State Bank

financing under section 17G of the State Bank of

Pakistan Act, 1956 (XXXIII of 1956);

(iii) the State Bank may specify the general
procedures and methodology, and other terms

and conditions for valuations, having regarc to’

the purpose of the valuation; and

(iv) if conducting an independent valuation is not
possible for Resolution purposes, including due

to the urgency of Resolution, the State Bank itself |

may conduct a provisional valuation; and
exercise any Resolution power based on such

valuation. The State Bank shall as soon. as

practicable thereafter cause an independent
valuation to be conducted.

require any person to continue provision of such
services as are necessary for continuity of critical
functions of the banking company under Resolution,
or a transferee bank including the bridge bank, and
such service provider shall continue these services
under the terms and conditions existing prior to
Resolution; _ :

require the banking company under Resolution to

~
E<8
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provide necessary services to a transferee bank
‘including: the bridge bank for such time period as
may be specified by the State Bank; ‘

() upon a reqguest of transferee bank, transfer assets
and liabilities back to the trahsferring bank, within a
period specified during the time of transfer or in case
such asseis or liabilities do not meet the criteria
specified, during the transfer; '

() without prejudice to-the banking, company’s right to
terminate contracts as per the contractual terms,
rescind contracts where the State Bank considers
that the performance of outstanding obligations
wotild be dstrimental to the Resolution objectives:

Provided that without prejudice to. the ‘
provisions of this section on financial contracts, the
counterparties of the banking company concerned
may not terminate, modify, or accelerate the rights
and obligations under a contract solely because of an.
order made under section 42D or the exercise of any
powers unider section 42E by the State Bank; or

(g) temporarily. suspend the righf of - the bank'i"ng
companies’ counterparties to early terminate or
modify or accelerate financial contracts, to which the
banking company under Resolution is a party, where
such rights arise due to an order made under section
42D or due to the exercise of any resolution powers:

Provided that the suspension period shall not
exceed two business days, and substantive
obligations under the contract shall continue to be
performed. '

(3)  Unless provided otherwise in this ordinance, during the

" Resolution of a banking company, losses, if any, shall be imposed im

the reverse order of the liquidation claims as.provided i section 58.

(4) Unless otherwise strictly necessary: to achieve the
Resolution objectives, the State Bank shall avoid treating a liability and
assets securing such liability separately during. the transfer of assets-
and liabilities, or transferring part of the rights and liabi_]itie.s that are

protected under a financial confract.

'gb' -
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(9) For the apphcatmn of thls sec’uon the State Bank shall
specify the financial contracts.

(6) Subject to subsection (7), the State Bank may treat one or
more creditors of the same class differently, if this is necessary to avoid
a contagion in the financial system or a destruction of value for
creditors in general, or otherwise, it would not be p0331b1e to implement
the relevant Resolution action within a reasonable timeframe.

(7) A shareholder or creditor of the banking company who, as
~ a result of the exercise of Resolution powers, recovered less than what

he would have recovered in case of a winding up order under this

Ordinance, may be compensated for the difference, only where the State
- Bank determines such difference based on an independent valuation
caused under sub-section (2). Such valuation shall presume that the
banking company concerned would be placed under winding up
immediately before the issuance of an order as per section 42D. The

valuation of assets shall be based on liquidation valiies. Any value

created or preserved in the banking company as a result of any public
support or financing under section 17G of the State Bank of Pakistan
Act, 1956 (XXXUI of 1956, shall be deducted in the calculation of
difference. Any such compensation shall be paid by the Deposit
Protection Corporation undel_' clause (c) of sub-section (1) of section 22C
of the Deposit Protection Corporation Act, 2016 (XXXVII of 2016) or
otherwise, from funds obtained under section 42I.

(8) Powers under this section shall not be subject to the
approval or consent of the shareholders, debtors, creditors or any
counterparty of the banking company or that of the bridge bank..

(9 The protection and indemnification provided in section 94
shall also apply to any person appointéd, engaged or directed by the
State Bank in pursuance of the powers conferred on it under this
section and section 42H. ' '

(10) The provisions of this section shall have effect

notwithstanding anything to the contrary contamed in any other law or
contract for the time being in force.

42F. Order of moratorium.— (1) Notwithstanding anything
contained in the provisions of this Part or in any other law or any
agreement or other instrument, for the time bemg in force, where an
order is made under sub-section (1) of section 42D, the State Bank may
make an order of moratorium in respect of a banking company, staying

- \g.\y



“~

P L4
K ‘y‘!
73 ’

[
Y

the cemmencement or continuance of all actions and proceedings
against the banking company for a fixed period of time on such terms
and conditions as it deems fit and proper and may from time to time
extend the period: so that the total period of moratorium, including
extension thereof, shall not ex:eed six months.

(2). Except as otherwise provided by any directions given by the
State Bank in the order under sub-section (1) or at any time thereafter,
the banking company shall not during the period of moratorium make
any payment to any depositors, or discharge any liabilities or
obligations to any other credifors. ‘ '

42G. Powers of State ' Bank to prepare scheme of
reconstruction or amalgamztion.— (1) Where an order is made under
sub section (1)iof section 42D, the State Bank may prepare a scheme—

(i) for the reconstruction of the banking company,
restoring the capital of the banking company to a level
compliant with this Ordinance and sufficient to
sustain confidence in the banking company; or

(ii) for. the amalgamation of the banking company fully or
in: part with any other banking institution (in this
section referred to as “the transferee bank”).

“ {2) The scheme aforesaid may contain- provisions for all or any
of the following matters, namely:—

(@) the constitution, name and registered office, the
capital, assets, powers, rights, interests, authorities
and privileges, the liabilities, duties and ebligations, of
the banking company on its reconstruction or, as the
case may be, of the transferee bank;

(b) in the case of amalgamation of the banking company,
the transfer to the transferee bank of the business,
properties, assets and liabilities of the banking
company on such terms and. conditions as may be
specified in the scheme;

" () any change in the Board of Directors, or the
dppointment of a new Board of Directors, of the
banking company on its reconstruction or, as the case
may be, [of the transferee bank] and the authority by
whom, the manner in which and-the other terms and
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conditions on Whi_ch, such change or appointment
shall be made and in the case of appointment of a new
Board of Directors or of any director, the period for
which such appointment shall be made;

the development of new or alteration of the existing
memorandum - and articles of association of the
banking company on its reconstruction or, as the case
may be, of the transferee bank, for the purpose of
altering the capital thereof or for such other purposes

as may be necessary to give effect to the reconstruction
or amalgamation,; ‘

subject to the provisions of the scheme, the

continuation by or against the banking.company on.its

reconstruction or, as the case may be, the. transferee
bank, of any actions or proceedings pending against
the banking company immediately before the date of
the order of moratorium or as the case may be from
the effective date of coming into force of the scheme;

the cancellation or reduction, in part or whole, of the
interest or rights which the members, depositors and

-other creditors have in or against the banking

company before its reconstruction or amalgamation to
such extent as the State Bank considers nécessary to
recognize the accumulated losses of the banking
company: o

Provided that the State Bank may close out and

- terminate a derivative contract to determine the value

of inteﬂ;sts and rights before a reduction under this
clause.;

the payment to depositors and other creditors in full
satisfaction of their claims in cash or otherwise, by
converting the claims into shares or debt that meets
the conditions to qualify as regulatory capital, as
specified by State Bunk— -

i) ~ in respect of their interest or rights in or-

against  the banking company before its
reconstru: tion or amalgamation; or
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(ii) where their interest or rights aforesaid in or
against the banking company has or have been
reduced under clause (f), in respect of such
interest or rights.as so reduced;

~ the allotment to. the members of the banking company-

for shares held by them therein before its
feconstruction or amalgamation, whether their
interest in such shares has been reducedunder clause
(f) or not, of shares in the banking company on its
reconstruction or, as the case may be, in the transferee
bank and where any members claim payment in cash
and not allotment of shares, or where it is not possible
to allot shares to any members, including if a member
fails to meet the fit and proper test of the State Bank,
the payment in cash to those members in full
satisfaction of their claim— ‘ '

(i) in respect of their iriterest in- shares. in the
‘banking company before its reconstruction or
amalgamation; or

(i) where such interest has been reduced under
‘clause (f) in respect of their interest in shares as
so reduced; )

’gfansfer rights and interests of members in shares to
such persons on such terms and conditions and at
such consideration as may be speciﬁed in the scheme
in full satisfaction of their claims—

(i) in respect of their interest in shares in the
banking company before its reconstruction or
ainalgamation; or -

(ii) where such interest has been reduced under
clause (f) in respect of their interest in shares as
so reduced;

cause the banking company concerned to, issue new
shares without offering such shares to the members of
the banking company or issue debt instruments: that
wouldt meet the conditions to qualify as regulatory

capital as specified by the State Bank, or amend or

O -
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(k)

alter the maturity of or the amount of interest payable
under such debt instruments issued by the banking
company before an order made under sectmn 42D on
reconstruction of the banking company;

the continuation of the services of all the employees of
the banking company, excepting such of them who,
not being workmen within the meaning of the
Industrial Relations Ordinance, 1969 (XXII of 1569),
are speciﬁcélly mentioned in the scheme, in the
banking‘company itself on its reconstruction or, as the
case may be, in the transferee bank at the same
remuneration and on the same terms and conditions
of service, which they were getting or, as the case may
be, by which they were being governed immediately

before an order made under sub- sectlon (1) of section
- 42D: -

Provided that the scheme shall contain a

“provision that—

(i) the banking company shall pay or grant not later
- than the expiry of the period of three years from the

date on which the scheme is approved'by the State’

Bank or sanctioned by Federal Government, as the

case may be, to the said employees the same 3

remuneration and the same terms and conditions

of service as are applicable to employees of

" corresponding rank or status of a comparable

banking company to be determined for this purpose

by the State Bank whose determination in this
-respect shall be final;

(ii) ‘the transferee bank shall pay or grant not later
: than the expiry of the aforesaid period of three

years, to the said employees the same
remunera‘aon and the same terms and conditions
of service as are applicable to the other employees
of corresponding rank or status of the transferee
bank subject to iie qualifications and experience of
the said employées being the same as or equivalent
to those of such other employees of the transferee
bank:

3




Provided further that if in any case under
clause (ii) of the first proviso any doubt or difference
arises as to whether the qualification .and
experience of any of the said employees are the
‘'same as or equivalent to the qualifications and
experience of the other employees of corresponding
rank or status of the transferee bank, the doubt or
difference shall be referred to the State Bank whose
decision thereon shall be final;

(1)'-' notwithstanding anything contained in clause (k)
where any of the employees of the banking-company,
not being workman within the meaning of the
Industrial Relations Ordinance, 1969, are specifically
mentioned in the scheme under clause (k), or where
any employees of the banking company have by notice
in writing given to the banking company or, as the case
may be, the transferee bank, at any time before the
expiry of one month next following the date on which
the scheme is approved by the State Bank or -
sanctioned by the Federal Government, as the case
may be, intimated their intention of not becoming
employees of the banking company on -its
reconstruction or, as the case may be, of the transferee
bank, the payment to such employees of
compensation, if any, to which they are entitled under
the Industrial Disputes Ordinance, 1959, and such
pension, gratuity, provident fund and other retirement:
benefits ordinarily admissible to them under the rules
or-authorizations of the banking company immediately
before the date of the order of moratorium;

(m) any other terms and conditions for the reconstruction
or amalgamation of the banking company;

(n) such incidental, consequential and supplemental
matters as are necessary to secure that the
reconstruction or amalgamation shall be fully and
effectively carried out. '

(3) Notwithstanding anything contained in clauses (f)- and (g)
of sub-section (2), the scheme shall not provide for the reduction and
conversiomn of the following:

SL-
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(1) protected deposits under the Deposit Protection v }j}}{
" Corporation Act, 2016 (XXXVII of 2016); ’ 7

(i) any liabilities owed to tax or social security
 authorities;

(i) liabilities in relation to contributions due to the
Deposit Protection Corporation in accordance with
the Deposit Protection Corporation Act, 2016 (XXXVII
of 2016); '

(iv) any lié.bility and obligation to client that arises by
virtue of holding or managing the client’s assets as an '
agent; ’

(v) liabilities duly secured by fmancial, immovable or
movable assets; '

(vi) liabilities owed to the employees  of the banking

* company . except for the - incentive-based

remuneration of  the inana‘gers of the banking
company;

(vi]) liabilities with a remaining maturity of up‘to seven (7)
days owed to payment, settlement and clearing
systems;

(viii) liabilities to barking companies, excluding banking
companies that are part of the same group, with an
original 'maturity of less than seven days;

(ix) liabilities to a commercial or trade creditor arising
from the provision to the banking company of goods
or services that are critical to the daily functioning of
its operations, including information technology
services, utilities and . rental, servicing and
maintenance of premises; and »

(x) any other claims that the State- Bank has determined -
that their exclusion, in whole or in part, is needed
pursuant to sub-section (7} of section 42E.

(4) A copy of the scheme prepared by the State. Bank shall be
sent in draft to the transferee bank and any other banking company-
concerned in the amalgamation, for suggestions and objections, if
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any, W1th1n such period as the State Bank may specify for this
purpose. :

(5) The State Bank may make such modifications, if any, in
the draft schreme as it may consider necessary in the light of the
suggestions and objections received from the transferee bank, and
any other banking company concerned in the a’malgamaﬁon.

(6) Subject to sub-section (5), the scheme as approved by-the
State Bank shall come into force on such date as the State Bank
may specify in this behalf:

Provided that the scheme, if it invelves use of public fu-nds,
shall' be placed before the Federal Government for its sanction and
the Federal Government may sanction the scheme without any
modifications or with such modifications as.it, in consultation with
the State Bank and having regard to the resolution objectives stated
in section 42B and such safeguards regarding the use of public

funds as specified in section 42I, may consider necessary; and -the

scheme as sanctioned by the Federal Government shall come into
force on such date as the M1n1ster -in-charge may specify in thls

| behalf:

Provided: further that different dates may be speciﬁéd for .
different provisions of the schieme.

(7} Upon the coming into operation of the scheme or any

provision thereof, the scheme or such provision shall:be binding on

‘the banking company or, as the case may be, on the transferee bank

and any other banking company concerned in the amalgamation and
also on all the members, depositors and other creditors- and
employees of each of those companies and of the transferee bank,
and on any other persdn having any right or liability in- relation to
any of those companies or the transferee banlk. '

(8) On such date as may be specified by the State Bank or, as
the case may be, the Minister-in-charge in this behalf, the properties

‘and assets: of the banking company shall, by virtue of and-to.the

extent provided in the scheme, stand transferred to, and vestin, and
the liabilities. of the banking company shall, by virtue of and to the
extent provided in the scheme, stand transferred to, and become the
liabilities of, the transferee bank. Rights and interest in the shares
of a banking company, by virtue of and to the extent provided in the

- scheme, shall stand transferred to, and vest in, such persons as
. specified in the scheme:

YA



Provided that the members, depositors and creditors whose

interest and rights remain in the banking company under Resolution
shall have no rights or claims in respect of the assets and liabilities
transferred to the transferee bank.

1

{9) Where the scheme prc}vided for the reduction of the rights

and interests under clause (f) of sub-section (2), any such interest in
~ shares shall extinguish and an3'r liability of the banking company to
such depositors and creditors shall be treated as discharged for all
purposes to the extent of sucf:l reduction, and these shall not be
provable in any subsequent préceedings in relation to the banking
.company under Resolution of any transferee bank or in any
subsequent winding up.

(10) If any difficulty ar1ses in gwmg effect to the provisions of

the scheme, the State Bank or as the case may be, the Federal

Government may by order do anythmg not inconsistent with such

provisions which appear. necessary or exped1ent for the purpose of
removmg the dlfﬁculty '

(11) Copies of the scheme sanctioned by the Federal
Government under proviso of sub-section {6) or of any order made
by the Federal Government und‘.er sub-section (10} shall be laid on
the table of the Legislature, as soon as may be, after the scheme has
been sanctioned by the Federal Qoverriment, or as the case may be,
the order has been made. | '

(12) Where the scheme is ;a scheme for amalgamation of the
banking company, any business acquired by the transferee bank
under the scheme or under an‘y provision thereof shall, after the
coming into operation of the scheme or such provision, be carried on
by the transferee bank in accordance with the law governing the
transferee bank, subJect to such modifications in that law or such
exemptions of the transferee bank from the operation of any
provisions thereof as the | | Federal Government, on the

recommendation of the State Bank may, by notification in the -

official Gazette, make for the purpose of g1v1ng full effect to the
scheme:

i
Provided that no such modification or exemption shall be
made so as to have effect for a périod of more than seven years from
the date of the acquisition of such business.
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(13) Nothing in this section shall be deemed to prevent the
amalgamation with one or more banking institutions by a single

‘scheme of 'several banking companies.

(14) The provisions of this section and of any scheme made
under it shall have effect notwithstariding anything to the contrary
contained in any other provisions of this Ordinance or in any other
law or any agreement, award or other instrument for the time being
in force. ‘

(15) In this section, “banking institution” and “banking
company” mean any banking company and inicludes National Bank
of Pakistan, investment finance companies, venture capital
companies, housing finance companies, leasing companies and any

‘other financial institution coverediunder section 3A.

42H. Bridge basik.— (1) The State Bank may, prior to or during
the Resolution of a banking company, establish a bridge bank as
defined in clause (da) of sub-section (1) of section 5, and in exercise
of the powers under clause (g) of sub-section(1) of section 42E te:

(a) transfer those of the assets and liabilities of the
banking company concerned as determined by the .
State Bank for orderly Resolution; and

(b) initiate the process for liquidation of the banking
company concerned.

(2). The value of the liabilities transferred to a bridge bank shall
not exceed the total value of the assets transferred: from the banking
company under resolution or funds. provided by the Deposit
Protection Corporation under clause (a) of sub-section (1) of section
29C of the Deposit Protection Corporation Act, 2016 (XXXVII of

..2016), or otherwise, from temporary public funding obtained under .

section 421.

(3) Notwithstanding anything contained in the Companies Act,
2017 (XIX of 2017) or any other law for the time being in force
regarding the incorporation of companies, issuance of shares or
other ifistruments of ownership, Memorandum and Articles of
association of the companies, listing of companies, and payment of
any fees, duties and taxes for these purposes, the bridge bank shall’
be incorporated, its share capital issued and allotted, and business
commenced, by the order of the State Bank. |
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_ (4) The bridge bank shall be a member of the Dep031t
. Protection Corporation.

(5) The funding for a bridge bank including its capital shall be
secured under section 42I from, and its shares shall be allotted to,
the Federal Government.

(6) The State Bank may prepare a scheme for the
establishment.of, transfer of all or part of the assets and liabilities
to, and the management of the bridge bank, and the exit of the bridge
bank from public :control and the provisions of section 42G shall
apply mutatis mutandis to such a scheme.

(7) The State Bank may exempt the bridge bank from

compliance with any regulatory and supervisory requirement -

including capital requuements as may be necessary, for a period of
- up to six months, which can be extended once for up to a further six
months if deemed necessary by the State Bank, to facilitate business
of the bridge bank or to maintain the stability of the financial system.

(8) The State Bank shall appoint a person meeting its fit and

proper test as an administrator to manage the bridge bank and shall’

specify the responsibilities and remuneration of such person, who
shall be subject to the instructions issued to him by the State Bank:

_Provided that no State Bank Official can be appointed as
an administrator of the bridge bank. )

(9) Within a period of thre= years from the establishment of a

bridge bank under sub-section (1), the State Bank shall take all
possible measures to utilize one of the following options:

@) ‘merger of the bridge bank with another banking

company;

(b) sale of majority shareholding of the bridge bank to one
Oor more 'pe_rsons;

(c) transfer whole or substantial part of the assets and

liabilities of the bridge bank to one or more banking -

companies:
Provided that the State Bank shall be at liberty to delay

~ utilization of the options provided under this sub-section beyond
the said period of three years where it is satisfied that the delay

Y.
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would be in the interests of its Resolution objectives, for such p-eriod
as it thinks fit, in which instance the State Bank shall publish on

© its website the reasons for such extension; so however the period of

each extension shall not exceed one year;

(10). Where in the opinion of the State Bank, none of the options
given-under sub-section (9) is possible, or where no further extension

in term of the bridge bank is warranted, the bridge bank shall be

wound up under section 39 or otherwise under section 49.

421. Temporary Public Funding for Resolution.— (1) Where
an order has.been made under section 42D and in the opinion of the

‘State Bank, public funding is required for the o:dérly Resolution of
‘the banking company or a bridge bank, the Federal Government,

upon a recommendation of the State Bank may provide temporary
financing for—

(a) contributing to the capital of the banking company or -
the bridge bank, whether in the form of share capital
to take a controlling interest or debt that meets the
conditions to qualify as regulatory capital as per the
requirements specified by the State Bank;

(b} paying consideration, if any, to aéquire shares of the
banking company: under Resolution;
(c) 'making of a loan, advance, or financing to the banking
‘ company. or the bridge bank;

(d) . guaranteeing the assets and’ liabilities of the banking
company or the bridge bank; : :

(e} paying for any cost incurred \'on Resolution of a
“banking company:  or establishmerit and’
operationalization of a bridge bank arid any other cost
incidental thereto;

(f) Payingfor the compensation, if any, under sub-sectron
(7Y of section: 42E; or

(g) any other ﬁnancmg as  deemed necessary to support
‘the orderly Resolution:

Provided that, actions referred to.in clauses (c) and (d) can
also be taken with respect to the transferee bank in the context

-



of a scheme of amalgamatlon prepared under section 42G of this
ordinance.

(2) No financing under sub-section (1) shall be provided by
. the Fedéral Government unless the following conditions are met:—

(a) the orderly and timely Resolution of the banking

company-is necessary for maintaining the stab1hty of
the ﬁnanc:lal system,;

(b) the amount of funding available from the Depoéit
. Protection Corporation to finance Resolution,  as

permitted under the Deposit Protection Corporation-

Act, 2016 (XXXVII of 20 16), or any private sector
funding would be insufficient, is not available within
a reasonable timeframe;

(c) at a minimum, holders of all classes of share capital
or any subordinated debt have absorbed or will

absorb any losses that existed immediately before an

order is made under section 42D; and

(d) * the State Bank is of the opinion that the banking

' company or the bridge bank will become viable with
the implementation of a restructurmg plan to the
satisfaction of the State Bank.

(3) Where the Federal Government becomes an owner of a

controlling interest under sub-section (1), the bénking company
under Resolution or. the bridge bank shall be managed on a
. commercial and professional basis and shall be subject to enhanced
supervision by the State Bank. The concerned banking company-or,
or as the case may be, the bridge bank, shall develop a plan to the

satisfaction of the State Bank and the Ministry of Finance for its exit

from the public control within a reasonable timeframe.

(4), Any funding provided under sub-section (1), net of expected
recoveries, and any related costs, shall be recouped within a
reasonable time frame from the mstltutlons for which the State Bank
is the Resolution authority.

(5) The Federal Government‘ may,. in consultation with the

State Bank, prescribe rules-for provision.of the temporary public:

funding and the recoupment of such funds from the institutions for
which the State Bank is the Resolution authority, and procedures
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A : ~ for the utilization of exit options in a fair and transparent manner
having due regard to the timing, market conditions and
confidentiality requireme;:!s. '

26. Amendment of heading, Ordinance LVII of 1862.— In the said
Ordinance, after section 43, in the heading, for the expression “PART-IIA”, the
expression “PART-IID” shall be substituted. :

97. Substitution of section 45, Ordinance LVII of 1962.— In the
said Ordinance, for section 45, the following shall be substituted, namely—

«45. Restriction on stay order.— (1) The High'Court. may,.on the
application of a banking company which is temporarily tinable to meet
its obligatiens, make an order staying for a fixed period on such terms
and conditions as it may think fit the commencement or continuance
of all proceedings against the company and may from time to time
extend the period so that the total period shall not exceed six months:

Provided that no order of stajr shall be granted by the High Court
upen such application of a banking company unless it is accompanied
by a report of the State Bank showing that in the opinion of the State -
Bank the banking company will be able to pay its debts if the
application is granted. ' o

(2 The High Court shall forward to the State Bank a copy of .
every stay order made under this seetion. -

(3) When an application is made under sub-section (1), the

Highi Court may appoint such a special officer of the banking company

as recommended by the State Bank, who shall forthwith take into his

custody or urider his control all the assets, books, documents, effects

and actionable claims to which the banking company is or appéars to

be entitled and shall also exercise such other powers as the High Court

' may deem fit te confer on him, having regard to the: interests of the
depositors of the banking company: '

Provided that a special officer appointed under this sub-section
shall carry out his functions under the direction and supervision of the
State Bank, which direction and supervision shall be in aecordance
with the powers conferred on him by the High Court.

(4) Where the State Bank is satisfied that the affairs of a
banking company in respect of which an order under sub-section (1)
has been made, are being conducted in a manner detrimental to the
stability of the financial system in Pakistan or the interests of the
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.depositors, it may take a decision under section 42D and exercise any

one or miore of the Resohition powers provided under section 42E-or
make an apphcatmn to the High Court for the winding up of the
company, and where any such application is made, the High Court shall
not make any order extending the period for which the commencement -

or contlnuance of all actions and proceedings against the company were
stayed under that sub- section.

(5)  The special officer appointed by the High Court under sub-.
section (3) of this section shall continue to hold office until he is
removed from office, or until the bank resumes busihess, or until a
1iquidator is duly appointed to wind up the business of the bank.”.

28, Amendment of section 46, Orchnance LVII of 1962.— In the

sald Ordinance, in section 46, for sub-section(2), the followmg shall be
bubs’ututed namely:-

“(2). Notwithstanding anything contained in section 279 of the .
Companies Act, 2017 (XIX of 2017), where an application is made in
respect of & compromise or arrangement between a bahking company - -
and its creditors or any class of them or betwéen such company and its’
members or any class of them beforeé a High Court, the High Court may
direct the State Bank to make an inquiry in relation to the affairs of the
‘banking company and the conduct of its directors and when such a
direction is given, the State Bank shall make.such i inquiry and submit
its report to the High Court.”.

. 29. Omissmn of section 47, Ordinance LVII of 1962.— In the said '
' Ordmance section 47 shall be omitted.

30. Amendment of section 49, Ordinance LVII of 1962. In the
~ said Ordinance, in Section 49,—

(1) for sub-éection (1), the foilowing‘ shall be substituted,
namely— '

“(1) Notwithstanding anything contained in seéction
279, section 301 and section 428 cof the Companies Act,
2017 (XIX of 2017}, but without prejudice to its powers
under the sub-section (1) of section 45 or the State Bank’s

. vt ala 11 -
powers under S‘:‘"tAOH 4'2E th e ngu Court shall order Lhc

winding up of a banking company—

(a) if the banking company is unable to pay its
debts; or
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(b) if an application for its winding up has been
‘made by the State Bank under section 45, this
section or section 59.

~ sub-section (2) shall be omitted;

in sub-section: (3),—

(a) in clause (a), for sub-clause (iii), the following shall be
substituted, namely:- :

“(iii) has been prohibited from receiving fresh deposits
by an order under sub-section (5) of section-26A4;
or’; '

(b) after clause (a), amended. as aforesaid, the following
new clause (aa) shall be inserted, namely:- '

“(aa) if an order has been made under section 42D and
the State Bank has determined that it is
appropriate that the banking company be wound
up or part of the assets and liabilities of the
banking company has been transferred to a
transferee bank under section 42G or to a bridge
bank under section 42H; or”;

(¢) in clause (b), for sub-clause (iii), the following shall be
substituted, namely:- »

“(iii) the continuance of the banking company is
prejudicial to the stability of the financial system
in Pakistan or the interest of its depositors:”;

in sub-section (4), for the expression “163 of the Companies.
Ordinance, 1984 (XLVII of 1984)”, the expression “302 of
the Companies Act, 2017 (XIX of 2017)" shall be
substituted; and .

in sub-section (6),—
(a)  for the expression “the Companies Ordinance, 1984

(XLVII of 1984)? the-expression “the Companies:Act, -
2017 (XIX of 2017)” shall be substituted; and
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(b) for the full-stiop at the end, a colon shail be
substituted, and thereafter the following proviso
shall be inserted, namely:-

“Provided that notification shall be made to the
State Bank of a filing for a winding up or an order
made to that effect in relation to a company that
controls or owrs a substantial interest in a banking
‘company or a subsidiaxy of a company.'that controls
‘a banking company, or of a banking company. The
official liquidator appointed over such an entity shall
be under obligation to avoid any action that may
frustrate the achievement of the objectives provided
under section 42B and shall be under duty to
coordinate with the State Bank in this respect.”.

31. Substitution of section 51, Ordinance LVII of 1962.— In the

said Ordinance, for section 51, the following shall be substltuted namely—

“51. State Bank to be official liquidator.— “(1) Notwithstanding
anything contained in section 50, or in the Companies Act, 2017 (XIX
of 2017), where the High Court has ordered the winding up of a banking
company under section 49, the State' Bank may apply for an order
appointing the State Bank or any individual as the official liquidator
of the banking company in that proceeding, and the High court shall
grant the application for appointing the State Bank or such person as

specified by the State Bank as liquidator. Where a person specified by

the State Bank is appointed as liquidator, the remuneration of such
liquidator shall be determined by the State Bank.

(2). Further, the High Court, on an applicati_oh made by the
State Bank for appointment of official liquidator, shall appoint such
person as liquidator as specified by the State Bank in its application

either to fill a vacancy, or to dismiss and replace a hqu1dator appointed
under subsection (1). :

(3) Subject to an order of the High Court, a liquidator -

appointed under sub-section (1) or sub-section (2) shall carry out its
functions under the direction and supervision of the State Bank.

(4) Further, any liguidator appocinted under sub-section (1j
and sub-section (2), shall have the power to transfer the assets and
-liabilities of the banking company to protéct the interest of depositors
or maximize the value for all creditors as a whole.”.
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'32. Amendment of section 52, Ordinance LVII of 1962.— In the -
sald Ordinance, in section 52,in sub-section (1),—

(1) ~ for the expression “the Companies Ordinance,, 1984 (XLVII
' of 1984)”, the expression “the Comparnes Act, 2017 (XIX of
2017)” shall be substituted; and

(i) for the full stop, occurring at the end, a colon shall be
substituted and thereafter the following new proviso shall
be added, namely:-

“provided that such a liquidator shall provide any
assistance as the Deposit Protection Corporation may seek
for the reimbursement of protected deposits-and its other )
claims in a timely manner.”. ‘

33. Amendment of section 58, Ordinance LVII of 1962.— In the
said Ordinance, in section 58,— ‘

(i) for sub-section (2): and (3), the following shall be
substituted, namely:-

“(2)  Subject to sub-section (3), there shall be paid within
the period of ninety days as specified in- sub-section (1), in the
first place, to each eligible depositor of the banking company, a
sum: up to the amount prescribed by the Deposit Protection
Corporation under 'section 7 of the Deposit Protection
Corporation Act, 2016 (XXXVII of 2016)or the balance at his
credit whichever is less and: any other liabilities owed to the
Deposit Protectien Corporation under sub- sections (1) and (2).of

section 22 of the Deposit Protection Corporatmn Act 2016
(XXXVII of 2016).

(3F The total amount paid to each e11g1ble depositor
under sub-section: (2] shall not exceed the amount prescribed by
the Corporation under section 7 of the Deposit Protection
Corporatmn Act, 2016 (XXXV 11 of 2016)—

@) where a depositor is maintaining more than one

" deposit account with a banking company; and
(i) in the case of joint account holders of a deposit
' account.”

(i) in sub-section (4), after the word “every” occurring thrice,
the word “eligible” shall be inserted;
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(i)

(iv)

in sub-section (5),—

@)

(B)

G

after clause (a), the following new clause shall be
inserted, namely:- '

“(aa) after payments have been made to depositors in
‘accordance with clause (a), secondly, for
payment of Resolution funding support
provided by the Federal Government under
sub-section (1) of section 421;”;

for clauses (b) and (c), the following shall be
substituted, namely:- ‘

“(b) after payments have been made in accordance
with clause (a) and (aa), thirdly, for payment on
a pro rata basis to every claimant entitled to
preferential payment under section 390 of the
Companies Act, 2017 (XIX of 2017) or any other
law for the time being in force;

(c) after payments have been made in full in
accordance with clauses {a), (aa) and (b)

2

fourthly, for payment on a pro rata basis of the -

debts of the general creditors;”; and

after clause (¢}, substituted as aforesaid, the follovfin_g
. new clauses shall be added, namely:-

“(d) after payments have been made in full in
accordance with clauses (a), (aa) and (b) and (c),
fifthly, for payment on a pro rata basis of debts
owed to subordinated creditors; and _

(e) after payments have been made in full in

accordance with clauses (a), (aa), (b), (c) and (d),

finally, for payment on a pro rata basis of equity A

to shareholders.”;

in sub-section (6), for the expression “sub-section (1) of

section 34, leasing companies and modaraba companies”,

the expression “section 3A and financial institutions as

defined in clause 31 of sub-section(1) of section 2 of the
Companies Act, 2017 (XIX of 2017)” shall be substituted;
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34. Amendment of secfion 59, Ordinance LVII of 1962.— In the

in sub-section {19),—

(a) in clause [« siter the word “depositors”, the words “and.
the Deposit “rotection Corporation” shall be added; -

(b) after clause (b}, the following new clause shall be
inserted, namely;

"‘(bb)' payments to’ Federal Government pursuant to
~ clause (aa) of sub-section (5);;

(c) in elause (c), the wpfd “and” occurring at the end, shall
be omitted; :

(d) after clause (d), the foﬂoﬁng new clauses shall be
added, namely:- :

“(e) payments to the subordinated creditors pursuant to
- clause (d): of sub-section (5); and

(i paymentsto the shareholders pursuant to clause (e)

of sub-section (5).”;

in sub-section (11}, for the full stop at the end, a colon shall - |
be substituted and thereafter the following new proviso
-shall.be inserted, namely:-

, ~ “Provided that in the application of clause (e) of sub- |
‘section (10),. sub-classes can be created based on the
_ contractual terms contemplating payments to be made to

some subordinated creditors after such other creditors.”;
and

after sub-section (11) amended as aferesaid; the folrlow'ing_

new sub-section shall be inserted,. namely:-

“(12) The provisions of this section shall also apply to:
a banking cempany under winding up that is not a member
of the Deposit Protection Corporation arid in its application
to such a banking company; shall have effect as if the word
“eligible” has been omitted from. sub-sections (2), (38)and
(4).". —

said Ordinance, in: section 59, for the ekpression “203 of the Companies

$o-



Ordinance, 1984 (XLVII of 1984)”, the éxPression “347 of the Companies Act,
2017 (XIX of 2017)” shall be substituted and for the expression “218 and 220”,
the expression “379 and 380” shall be substituted.

35. Amendment of section 82D, Ordinance LVII of 1962.— In the

said Ordinance, in4secti‘on 82D, for sub-section (2), the following shall be
substituted, namely;

“(2) Prior to making a complaint, the complainant shall request
the concerned banking company to redress the - complainant’s
grievances and if the banking company either fails to respond or makes
a reply which is unsatisfactory to the complainant within a perlod of
thirty days, the complainant may file a complaint at any time thereafter
within a further period of thirty days:

Provided that the Banking Mohtasib may, if satisfied that there

were grounds for the delay in filing the complaint, condone the delay
and entertain the complaint.”.

» 36. Amendment of section 83, Ordmance LVII of 1962 —_ In the
‘said Ordinance, in section 83,—

(a)

in sub-section (1), for the words “fine not exceeding five
hundred thousand rupees” the words “penalty of an amount

: as specified in the Fourth Schedule” shall be substituted;

in sub-section (1A), for the words “fine not exceéding ten -

million rupees” the words “penalty of an amount as specified

in the Fourth Schedule” shall be substituted;

in su’b-section.(lC), for the expression “fine not exceeding five .

million rupees, and, where the contravention is a continuing

" one, with a further fine which may extend to one hundred

thousand rupees . for every day during which such
contravention continues”, the words “penalty of an amount
as specified in the Fourth Schedule” shall be substituted;

- in sub-section (2), for the expression “fine” occurring for first
* time, the word “penalty”, and for the words “fine which may
extend to one hundred thousand rupees for every day during -

which such contravention continues”, the words “penalty of

an amount as specified 1n the Fourth Schedule shall be
substltuted



(e}

(8)

(B

in sub-section (3), r the expression “fine which: may extend
to two hundred ti: :isand rupees in respect of each offence,
and if he persisi+ -: such refusal; to further fine which may
exterid to twenty :niousand rupees.for every day during which
the offence: continues”, the words “penalty of an aniount as
specified:in the Fourth Schedule” shall be substituted;

in sub-section (4), for the exp're.ésion “clause (a) of sub-section
(6) of section 40”, the expression “sub-section (5) of section -
26A” shall besubstituted;

for sub-section (5), the following shall be substituted namely:- -

“5) If any other provision of this Ordinance is
contravened or circumvented, or if any default is made in
complying with any requirement of this Ordinance or of any
order, rule, regulation, instruction, circular, notification,
guideline.or direction made or condition imposed thereunder,
every person who is knowingly a party to the contravention
or default or circumvention shall be punishable with penalty
of an amount as specified in the Fourth Schedule.”;

after sub-section (5), substituted as aforesaid, the following
new sub-sections shall be inserted namely:-

“(5A). where any person recklessly or deliberately
engages in any unsafe or unsound: practice, circumvention of
supervisory instructions or deliberate breach of fiduciary
duty causing knowingly a substantial loss to a banking
company or a substantial pecuniary gain or other benefit.to
himself or to any other person, by reason of regulatory
violation or circumvention, -deviation: from or breach of
established banking practices, such person shall be liable to
penalty of an amount as specified in the Fourth Schedule.

(5B) Any person aggrieved by imposition of a penalty
under sub-sections (3), (4), (5) and (SA) may, within: thirty
days from the date of intimation of the penalty, prefer an
appeal to such officer of the. State Bank superior in- rank to
the officer by whom the decision appealed against was given
as may be authorized in this behalf by the Governor State
Bank and any order passed:by such authorised officer after
providing an opportunity- of being heard shall be final.
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o~ Explanation.— For the purpose of this section, the term
N . ‘knowingly’ shall have the same meaning as given under
section 41D.”; 4

(i) in sub-section (6),—

(a) for the words “of a sum not exceeding such percentage as
is five per cent above the bank rate” the expression “as
determined by the State Bank from time to time in

accordance with clause (a) and (b) below” shall be

substituted; and

(b) in clause (b}, for the colon at the end, a full stop shall be
" substituted and thereafter the existing proviso shall be
omitted; and ‘ .

@) after sub-section (8), the following new sub-section shall be _

_inserted, namely ~

~ “(9) The Minister-in-charge may, on recommendation of
the State Bank, alter or add to, the Fourth Schedule by
notification in the. Official Gazette.”

- 37. Amendri_xent of section 84, Ordinance LVII of 1962.—— In the
~ said Ordinance, in section 84, in sub-section (1), for the expression “(1B), {1C)
o and (1D)”, the expression “(1AA)}, (1B}, (1C), (1D) and (2)” shall be substituted.

38. Insertion of new section, Ordinance LVII of 1962.— In the said

Ordinance, after section 93C the following new section shall be inserted,
namely —

in force, the State Bank may enter into any agreement or memorandum

banks, domestic or foreign regulatory, supervisory or Resolution
authority for the purpose of sharing and obtaining public or non-public
confidential information or cooperating -and coordinating actions
relevant to the supervisory and Resolution objectives as provided in this
Ordmance, subject to such measures that the State Bank may consider
'appropriate to protect the confidentiality of any non-public information:

Provided that any agreement or memorandum of understanding
- or any reciprocal arrangement, with any foreign regulatory,
supervisory or Resolution authority shall be carried out subject to the
prior approyal of the Federal Government.

“93CA. Co-operation with other autho;ities.— _' (1)
Notwithstanding anything contained in-any other law for the time being

of understanding or any reciprocal arrangement with other central .
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(2) Subject to sub-szction (1), the State Bank may, upen a
request from the foreign Resolution authority, make an order that the
effects of a Resolution measure taken by a foreign Resolution authority
be fully or partially app{icable to the banking, company concerned:

Provided that, no such order shall be made, unless the State Bank
is satisfied that— '

(i) in terms of its objective and anticipafed results, the
foreign measure is comparable to the exercise of
Resolution powers under this Ordinance;

_ (i) the relevant foreign authority’s laws allow for the
recognition of State Bank’s Resolution actions, if

requested; and

(ili)recognizing a foreign meastire would contribute to the

achievement of Resolution objectives wunder this

Ordinancé, or creditors of the bank or branch in
Pakistan would be treated equitabljr»under the foreign
Resolution proceedings,.or such recognition would have
no fisecal implications in Pakistan, or not contravene¢ the
public policy of Pakistén.”. |

) 39. Substitution of section 94, Ordinance LVII of 1962.— In the
said Ordinance, for section 94, the following shall be substituted, namely:-

“94, Protéction of action taken in good faith and
indemnity.—(1) No suit, prosecution or other legal proceedings

including for damages shall-lie against the Federal Government, a

Provincial Government, any officer of such Government, the State Bahk,

Board of Directors or a member thereof, Governor, Deputy Governors, :
: member of'any Board committee and officers'and émployees.of the State:
" Bank, for any act of commission or omission done in exercise or

performance of any functions, power or duty conferred or imposed by
or under this Ordinance upon such persons or any rules and

regulations made thereunder, umless. such act of commission, or

omission is proven beyond reasonable doubt to have been done in bad
faith and with mala fide intent.

- (2) The Governor, Deputy Governors”, Directors, miembers. of
any Board committee, officers and employees of the  State Bank shall

not be liable in their personal capacity for any act of commission or
omission undertaken in: their official capacity in geod: faith. In case of
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any such proceedings as mentioned in sub-section (1), they shall be
indemnifiéd by the State Bank which shall bear all the expenses thereof,
unless an act or omission has been subsequently determined to have®”
been undertaken in bad faith and with mala-fide intent.”.

40. Insertion of Fourth Schedule, Ordinance LVII of 1962.— In

the said Ordinance, after Third Schedule, the followmg new Schedule shall be
added, namely:— :

| “THE FOURTH SCHEDULE
THE BANKING COMPANIES ORDINANCE, 1962
[See Section 25(3), 83]

Section Limit of Penalty Per day during which’
: ‘ i the default continues
25(3) ‘ Upto.Rs 200,000/ - Upto Rs 10,000
83(1) Upto Rs 5,000,000/ - -
83(14) Upto Rs 100,000,000/~ | -
83(1C) Upto Rs 50,000,000/- | Upto Rs 100,000
83(2) - - Upto Rs 1,000,000 .
83(3) - | Upto Rs 2,000,000/- Upto Rs 100,000-
183¢(5) Upto Rs 2,000,000/-. Upto Rs 100,000 -
‘ For individual Upto Rs | Upto Rs 1,000,000
83(54A) 20,000,000/-
- : * | For financial institution | Upto Rs 1,000,000".
Upto Rs 20,000,000/ -

or Upto 0.5% of total
assets of such
institution whichever is -
higher
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STATEMENT OF OBJECTS AND REASONS

The Banking Companies Ordinance (BCO), 1962 provides a domprehensive legal framework for
the banking industry in Pakistan. In the wake of dynamié nature of the banking sector, State Bank of
Pakistan (SBP) continuously works to refine and update this important legislation to align it with

international standards, best practices, and changing financial landscape.

One of the important areas which gained focus post Global Financial Crisis of 2007-08, is
strengthening the fesolution‘ regime for institutions falling under S’BP'S regulatory’ reg.ime. Accordingly, in
order to ensure consistency with the infernational standards and best practices related to bank resolution,

“amendments are being proposed, which include: designating SBP as a resolutibn authority for the banking
companies; setting out resolution objectives; clearly stating recovery triggers and powers; articulating
resolﬁtioﬁ triggers along with necessary 41ega1 safeguards; enhancing resolution tool kit; providing for
resolution funding;_making liquidation process mbre efficient; cooperation and coordination with other
regulators and supervisory authorities on resolution 'mat’_ters; protection of SBP and its officials for action
tak_eﬁ in godd faith and their indemnity; and bringing Microfinance Banks (MFBs) under the scope of

BCO's resolution regime.

“To provide explicit coverage to the legal framework for Islamic banking business in BCO, 1962, a
separate chagter on [slamic banking has been drafted. These Islamic banking related amendments will not
only strengthen the legal framework for Islamic banking but will also be the first step as per the Federal

Sharidt Court's directions and will pave the way towards interest free economy.

Some other amendments being proposed will strengthen SBP's regulatory capital regime, promote
financial inclusion, facilitate convenient access to unclaimed deposits and relevant data to the general

pubiic;- and make the process of filing complaints with the Banking Mobhtasib simple and swift.

The Bariking Companies Ordinance (Amendment Bili) 2023 is designed to achie\}e the

aforementioned purposes.
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Muhammad Aurangzeb

Minister for Finance and Revenue
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