INTRODUCED ON 01.08.2022.
[AS INTRODUCED IN THE SENATE]

A
BILL

further to amend the Constitution of the Islamic Republic of Pakistan

WHEREAS it is expedient further to amend the Constitution of the
Islamic Republic of Pakistan for the purposes hereinafter appearing;

It is hereby enacted as follows:-

1: Short titled and commencement:— (1) This Act may be called the
Constitution (Amendment) Act, 2022.

(2) It shall come into force at once.

e & Amendment of Article 142 of the Constitution.— In the
Constitution of the Islamic Republic of Pakistan, hereinafter referred to as
the Constitution, in Article 142, in paragraph (b), after the word “procedure”
the words “civil procedure, limitation, contract, arbitration, family laws” shall

be inserted.

3. Substitution of Article 175A of the Constitution.— In the
Constitution of the Islamic Republic of Pakistan, for Article 175A, the

following shall be substituted, namely,—

“"175A. Appointment of Judges to the Supreme Court, High
Courts and the Federal Shariat Court.—(1) There shall be a Judicial
Commission of Pakistan, hereinafter in this Article referred to as the
Commission, for appointment of Judges of the Supreme Court, High
Courts and the Federal Shariat Court, as hereinafter provided.



(2) For appointment of Judges of the Supreme Court, the

Commission shall consist of—

(i)  Chief Justice of Pakistan; Chairman

(ii) three most senior Judges Members
of the Supreme Court;

(iii) Federal Minister for Law and Justice; Member

(iv) Attorney-General for Pakistan; and Member

(v) a senior Advocate of the Supreme Court Member

nominated by the Pakistan Bar Council
for a term of two years.

(3) Notwithstanding anything contained in clause (1) or clause
(2), the President shall appoint the most senior Judge of the Supreme

Court as the Chief Justice of Pakistan.

(4) For appointment of Judges of a High Court, the
Commission in clause (2) shall also include the following, namely:-

(i) Chief Justice of High Court to which Member
the appointment is being made;

(ii)) the most senior Judge of that High Court; Member

(iii)  Provincial Minister for Law; and Member

(iv) an advocate having not less than fifteen Member

years practice in the High Court to be
nominated by the concerned Bar Council for
a term of two years.



(5) For appointment of judges of the Islamabad High Court,
the Commission in clause (2) shall also include the following, namely:-

(i) Chief Justice of the Islamabad High Court; Member

(ii) the most senior Judge of that High Court; and Member

(iii) Advocate General Member

(iv) an advocate having not less than fifteen years = Member
practice in a High Court to be nominated by the
Islamabad Bar Council for a term of two years.
(6) Notwithstanding anything contained in clause (1), clause
(4) and clause (5), the President shall appoint the most senior judge of
a High Court as the Chief Justice.

(7) For appointment of Judges of the Federal Shariat Court,
the Commission in clause (2) shall also include the Chief Justice of the
Federal Shariat Court and the most senior Judge of that Court as its

members:

Provided that for appointment of the Chief Justice of the Federal
Shariat Court, the most senior Judge of that Court shall not be

member of the Commission.

(8) The Commission by majority of its total membership shall
nominate to the Parliamentary Committee one person, for each
vacancy of a Judge in the Supreme Court, a High Court or the Federal
Shariat Court, as the case may be, within sixty days of receipt of the
nomination from the Initiation Committee.



(9) The Commission may make rules regulating its procedure.

(10) There shall be an Initiation Committee in each High Court
to initiate nominations for appointment of Judges of the High Courts.
The Initiation Committee shall consist of the following members,

namely:-

(i) Chief Justice of the High Court to Which the Chairman
appointment is being made;

(i) Two most senior judges of that High Court; Members
(iii) Advocate General; Member

(iv) an advocate having not less than fifteen years Member
practice in the High Court nominated by the
concerned Bar Council for a term of two years.

Provided that for the Islamabad High Court an advocate having
not less than fifteen years practice in a High Court may be nominated

by the Islamabad Bar Council for a term of two years.

(11) The Initiation Committee shall send nominations to the

Commission within sixty days of occurrence of a vacancy:

Provided that in case of non-confirmation of nomination by the
Commission or the Parliamentary Committee, as the case may be, the
Initiation Committee shall, upon receipt of intimation to this effect
from the Commission or Parliamentary Committee, as the case may

be, send another nomination within sixty days.

(12) The Registrar of the concerned High Court shall act as the

Secretary of the Initiation Committee.




(13) There shall be a Committee consisting of Chief Justices of
all High Courts to make uniform rules regulating the procedure of the

Initiation Committees.

(14) The meetings of Initiation Committee shall be held in

camera.

(15) The Parliamentary Committee shall consist of the following

eight members, namely:-

(i)  four members from the Senate; and

(ii) four members from the National Assembly:

Provided that when the National Assembly is dissolved, the total
membership of the Parliamentary Committee shall consist of the
members from the Senate only mentioned in paragraph (i) and the

provisions of this Article shall, mutatis mutandis, apply.

(16) Out of the eight members of the Parliamentary Committee,
four shall be from the Treasury Benches, two from each House and
four from the Opposition Benches, two from each House, The
nomination of members from the Treasury Benches shall be made by
the Leader of the House and from the Opposition Benches by the
Leader of the Opposition.

(17) Secretary, Senate shall act as the Secretary of the

Parliamentary Committee.

(18) The Parliamentary Committee on receipt of a nomination
from the Commission shall examine credentials, capability, moral and
financial integrity of the nominee and may confirm the nominee by
majority of its total membership within thirty working days, failing
which the nomination shall be deemed to have been confirmed:



Provided that the Parliamentary Committee may not confirm the
nomination by three-fourth of its total membership within the
aforesaid period:

Provided further that if a nomination is not confirmed by the
Parliamentary Committee it shall forward its decision to the
Commission through the Prime Minister:

Provided further that if a nomination is not confirmed, the
Commission shall send another nomination within forty-five days from

the date of receipt of nomination from the Initiation Committee.

(19) Decision of the Parliamentary Committee shall not be

called in question in any court on any ground whatsoever.

(20) The Parliamentary Committee shall send the name of the
nominee confirmed by it or deemed to have been confirmed to the
Prime Minister who shall forward the same to the President for

appointment.

(21) The meetings of the Parliamentary Committee shall be held

in camera and record of the proceedings shall be maintained.

(22) The Parliamentary Committee may make rules for

regulating its procedure.

(23) The provisions of Article 68 shall not apply to the

proceedings of the Parliamentary Committee.

(24) No action or decision taken by the Commission or
Parliamentary Committee or initiation Committee shall be invalid or
called in question only on the ground of the existence of a vacancy

therein or of the absence of any member from any meeting thereof.

(25) The provisions of this Article shall have effect

notwithstanding any order or judgment of any court.



STATEMENT OF OBJECTS AND REASONS

Pursuant to the 18 Constitutional Amendment, appointments in the superior
courts are processed through two forums: Judicial Commission (JC) and
Parliamentary Committee (PC). The role of the Parliamentary Committee
which was carved out cautiously by the drafters of 18" Constitutional
Amendment assigned only 14 days timeframe to it to confirm or not to
confirm a nomination by three fourth majority of its total membership failing
which the nomination shall be deemed to have been confirmed. The role was
further eroded by the changes enacted through 19" Constitutional
Amendment and judgments of the superior courts in different cases

overturning the decisions of the Parliamentary Committee.

The Parliamentary Committee members across the party lines had
apprehensions that the role of the Committee and its members has been
marginalized to the extent of elimination and the Committee has become a
mere post office. Voices from different segments of the society most
important and relevant ones from the Pakistan Bar Council and different Bar

Associations were echoing the same concerns.

The Parliamentary Committee in its meeting held on 23" August, 2013
constituted a Sub Committee comprising of Senator Farooq Hamid Naek,
Senator Malik M. Rafique Rajwana and Ch. Mahmood Bashir Virk, MNA to
draft the amendment to Article 175A of the Constitution for reforming the
constitutional system of judicial appointments with an aim to ensure
independence of judiciary by appointment of most suitable persons as
judges of superior courts. The Sub Committee held nationwide consultations
and invited elected representatives of Bar Associations and Councils as well
as other legal luminaries and framers of 18th Constitutional Amendment to

solicit opinion and views.

The report of the sub-committee containing Draft Constitutional

Amendment Bill was approved by the Parliamentary Committee on
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Appointment of Judges in the superior Courts after due consultation with
the Ministry of Law. As decided by the Committee, the bill was sent to the
Ministry of Law and Justice to introduce in either of the Houses as
Government Bill. The Committee after getting response from the Federal
Law Minister that the Government do not intend to introduce the Bill in near
future, decided that the Bill be introduced as Private Members Bill on behalf
of the Committee Members / Parliamentary Party Leaders. The amendments
being proposed in Article 175A are primarily related to the role and
functioning especially the timeframe available to the Parliamentary
Committee. The only new thing being recommended is Initiation Committees
for the initiation of nomination(s) for appointment of judges of the High
Courts.

SENATOR FAROOQ HAMID NAEK
Member-in-Charge



